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THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
1906-1956 


By A. Fincu 


Honorary Vice President ; Honorary Editor-in Chief of the Journal 


The founding fifty years ago of a society to promote the establishment 
of international relations on the basis of law and justice was a step marking 
the progress that had been made at the beginning of the century in the 
age-long efforts to find a means of substituting reason for force in the 
settlement of international controversies. At that time arbitration was 
generally regarded as the most suitable and acceptable substitute for war. 
Great Britain and the United States had both heavily contributed to that 
conviction first by submitting to arbitration under the Jay Treaty of 1794 
the numerous misunderstandings that developed in carrying out the pro- 
visions of the Peace Treaty of 1783, and then three-quarters of a century 
later in submitting to arbitration by the Treaty of Washington of 1871 
the dangerous Alabama Claims dispute following the American Civil War. 
These and many other less significant arbitrations may be said to have es- 
tablished that method as customary for the settlement of disputes between 
the Anglo-Saxon nations, without any formal commitment to do so in ad- 
vance. The same may be said to have been generally the case in Latin 
America. The attitude prevailing among those who gave serious thought 
to the subject was expressed in statesmanlike language by the British Prime 
Minister who agreed on behalf of his government to submit the Alabama 
Claims to arbitration, after years of acrimonious diplomatic negotiations 
had served only to increase the bitterness of public feeling in both coun- 
tries. In reply to an inquiry in the House of Commons concerning the 
award against Great Britain made by the Geneva Arbitral Tribunal, Glad- 
stone stated on June 15, 1880: 


I regard the fine imposed on this country as dust in the balance com- 
pared with the moral value of the example set when two great nations 
. . . Went in peace and concord before a judicial tribunal rather than 
resort to the arbitrament of the sword.' 


The temper of the times was demonstrated by the action of the First 
Peace Conference at The Hague in 1899. Called by the Czar of Russia to 
lighten the burden of armaments then, as now, pressing down upon the 
peoples of the world, the Conference adopted instead a Convention for the 
Pacific Settlement of International Disputes, which provided for the estab- 
lishment of a Permanent Court of Arbitration and the institution of inter- 
national commissions of inquiry. Although the delegates in that confer- 
ence could not agree upon a general treaty of compulsory arbitration, they 
did unanimously recognize arbitration of questions of a legal nature ‘‘as 
the most effective, and at the same time the most equitable, means of settling 


1 John Morley’s Life of Gladstone 393 (New York, 1921). 
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disputes which diplomacy has failed to settle.’’* A network of hundreds 
of bilateral arbitration treaties concluded in accordance with the Hague 
recommendations soon enveloped the world. 

Andrew Carnegie was so impressed with the establishment of the Per- 
manent Court of Arbitration at The Hague that he donated funds for the 
construction there of an international courthouse and library, named the 
Peace Palace by its Dutch administrators. In the deed of this gift Mr. 
Carnegie expressed his belief that the establishment of the International 
Arbitration Court ‘‘is the most important step forward of a worldwide 
humanitarian character which has ever been taken by the joint Powers, as 
it must ultimately banish war.’’® 

Thousands of men and women, dismayed at the human horrors and eco- 
nomic waste of the war system, banded together in peace and arbitration 
societies against the scourge. Following the Second Peace Conference at 
The Hague in 1907, President William H. Taft proposed and negotiated 
what were popularly regarded as unlimited arbitration treaties because 
they omitted restrictions in the earlier treaties that reserved from the obli- 
gation of arbitration international disputes involving questions of so-called 
honor or vital interests. Andrew Carnegie again gave public expression of 
his faith in arbitration by donating a fund of ten million dollars, the in- 
come of which was to be used by a board of distinguished trustees ‘‘to 
hasten the abolition of international war’’ which the enthusiastic donor 
denounced as ‘‘the foulest blot upon our civilization. . . . The nation is 
criminal which refuses arbitration,’’ he wrote, ‘‘and drives its adversary 
to a tribunal which knows nothing of righteous judgment.’’ Mr. Carnegie 
urged his trustees to proceed along the lines of the arbitration treaties as 
far as possible, but did not undertake to limit their lines of future action. 

James Brown Scott was destined to play a leading réle in the global 
drama envisioned by the French moralist, Joubert, when he said: ‘‘ Might 
and right control everything in the world; might until right is ready.’’ 
Dr. Scott came upon the scene during what was figuratively and literally 
the golden age of the movement to limit recourse to war by substituting 
the peaceful procedure of arbitration. After graduating from Harvard 
University he studied three years in Europe on a Harvard fellowship, 
specializing in languages, history, Roman law and international law at 
Berlin, Heidelberg, and Paris. Upon his return to the United States, for 
reasons of health he settled in the warm climate of Southern California 
and began the practice of law in 1895. Starting with a class of students 
to whom he gave lectures in his law office, within a year he had organized 
the Los Angeles Law School, now the Law Department of the University 
of Southern California. His first public speech was delivered before the 
Sunset Club in that city in 1897. His subject was International Ar- 
bitration. 


2 Art. 16 of the Hague Convention of 1899 for the Pacific Settlement of International 


Disputes. 
8A Manual of the Public Benefactions of Andrew Carnegie 273-274 (Carnegie En- 
dowment for International Peace, Washington, 1919). 
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On January 11 of that year Secretary of State Richard Olney and the 
British Ambassador, Sir Julian Pauncefote, had signed an arbitration 
treaty, pursuant to resolutions by the United States Congress on April 3, 
1890, and the British House of Commons on July 16, 1893. In a special 
message transmitting the Olney-Pauncefote Treaty to the Senate President 
Cleveland urged that ‘‘The experiment of substituting civilized methods 
for brute force as the means of settling international questions of right 
will . . . mark the beginning of a new epoch in civilization.’’* The ne- 
gotiation of the treaty was one of the issues in the presidential campaign 
of 1896. It was denounced by opponents as a ‘‘British alliance.’’ It was 
signed after the election and before President Cleveland left office. His 
successor, President McKinley, urged the approval of the treaty in his in- 
augural address on March 4, 1897: ‘‘We want no wars of conquest; we 
must avoid the temptation of territorial aggression. War should never be 
entered upon until every agency of peace has failed; peace is preferable to 
war in almost every contingency. Arbitration is the true method of settle- 
ment of international as well as local or individual differences.’’® The 
Olney-Pauncefote Treaty failed to receive the necessary two-thirds vote in 
its favor in the Senate, and the efforts of the two governments to promote 
international arbitration were resumed in collaboration at the Hague Peace 
Conferences. 

Following a term of enlistment in the California volunteers during the 
Spanish American War, Dr. Scott in 1899 was appointed Dean of the Law 
School of the University of Illinois. The President of the University was 
Dr. Andrew Sloan Draper, who had been a judge of the Court of Commis- 
sioners of Alabama Claims established by Congress to hear and determine 
claims for damages against the award of $15,500,000 of the Geneva Tri- 
bunal in favor of the United States. Dr. Scott’s association with President 
Draper revived his active interest in international law, the study of which 
he had begun at Harvard under Dr. Freeman Snow, and continued in 
Europe. It was while at the University of Illinois that Dr. Scott edited 
and published his first Casebook on International Law, dedicating it to 
President Draper. There also he first advanced the idea of publishing a 
journal of international law in this country. He mentioned it to President 
Draper, but that practical administrator could not see its feasibility. 
Thereafter, Dr. Scott accepted appointment to the law faculty of Columbia 
University in the City of New York.® 

In New York Dr. Scott was placed upon the invitation list to the Annual 
Conferences on International Arbitration held by invitation of Mr. and 
Mrs. Albert K. Smiley at their Lake Mohonk Mountain House in Ulster 
County, New York. Those conferences began in 1895, at the height of the 
popular agitation for the conclusion of arbitration treaties, and lasted until 
World War I. One of the chief obstacles to the submission of controversies 


4See 7 Moore, International Law Digest 75. 


5 Ibid. 78. 
¢ See Dr. Scott’s own account of this episode during his remarks at the luncheon in 


celebration of the 25th anniversary of the Society, Proceedings, 1931, p. 242. 
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between nations to an international tribunal was supposed to be the un- 
certainty of the law to be applied in the decision of such cases. 

At the Eleventh Annual Mohonk Conference, held May 31—June 2, 1905, 
Dr. Scott, with Robert Lansing and George W. Kirchwey, acting as an in- 
formal committee, obtained the approval by the conference of a ‘‘movement 
to establish a society of international law in the United States and an 
American journal of international law.’’ An organization committee of 
twenty-four prominent members was appointed, with Honorable Oscar S. 
Straus as chairman and Dr. Scott as secretary and treasurer. At a series 
of meetings in the residence of the chairman, a constitution was drafted 
and Dr. Scott was invited to submit a plan for the publication of a journal 
of international law. The permanent organization of the Society was ef- 
fected at a meeting held in New York City on January 12, 1906, in the 
rooms of the Bar Association of the City. The Constitution was adopted, 
and Elihu Root, then Secretary of State, was elected President, with twelve 
distinguished Vice Presidents to serve with him as members of an Execu- 
tive Council. They included the Chief Justice of the United States and 
two Associate Justices of the Supreme Court, two former Secretaries of 
State, William Howard Taft, then Secretary of War, and Mr. Andrew 
Carnegie. At a meeting of the Executive Council held in Washington on 
January 29, 1906, Dr. Scott, who had in the meantime been appointed 
Solicitor for the Department of State by Mr. Root, was elected Recording 
Secretary of the Society, Charles Henry Butler, then Reporter of the 
United States Supreme Court, was elected Corresponding Secretary, and 
Chandler P. Anderson of New York, special counselor to the State Depart- 
ment, was elected Treasurer. Ata later meeting of the Executive Council, 
held at the Lake Mohonk Conference on June 1, 1906, Dr. Scott’s plan for 
the publication of a journal was approved and he was appointed Managing 
Editor with authority to appoint an Editorial Board to assist him.’ Dr. 
Scott’s title on the JourNAL was afterwards changed to Editor-in-Chief, 
with an editorial board elected by the Executive Council. 

Because the publication of the JouRNAL would involve great industry and 
labor, patience and time, Dr. Scott recommended that it be issued quarterly. 
Such a journal, he urged, 


would be of great service to students and specialists, as well as to the 
lay reader, for it would be the only journal in the English language 
exclusively devoted to the interests of international law. It would 
also be of importance in the development of international law, for it 
would offer an ever ready means of reaching and instructing the pub- 
lic. Its contributors would naturally be specialists in international 
law, such as professors, international law practitioners, diplomatists, 
and students of diplomatic history. Articles should be solicited from 
the great foreign authorities and publicists of France, Germany, Italy, 
Spain, not to omit Russia. When received, these articles should be 
translated and published in English.® 


7 For the history of the organization of the American Society of International Law, 
written by Dr. Scott, see Proceedings, 1907, pp. 23-38. 
8 Dr. Scott’s plan was published in the Proceedings of the Society for 1907, p. 30. 
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In addition to original articles of an historical or critical nature and 
articles and editorial comments dealing with principles of international law 
involved in current questions, the JouRNAL was to include a chronicle of 
important international events, with references; decisions of national and 
international courts involving international law; a synopsis or summary of 
literature on the subject; a bibliography of domestic and foreign publica- 
tions; and book reviews by specialists. 

The editors, chosen from the elite of American scholarship and experi- 
ence, discussed practically every important international question arising 
during each preceding quarterly period of issue. The department of ju- 
dicial decisions has made available authentic texts of the decisions of na- 
tional and international courts and arbitral tribunals, some of which would 
have otherwise not been of easy access. Book reviews and bibliographical 
material have kept the JouRNAL’s readers abreast of the literature in the 
field of their interest. 

A special feature of the JouRNAL was to be a Supplement of official docu- 
ments, such as important treaties, diplomatic notes, ete. At that time there 
were no publications of the Department of State making currently avail- 
able documentary material of that character, except the series of treaties 
in force. The annual volumes known as Foreign Relations of the United 
States appeared from fifteen to twenty-five years post facto. Subsequently 
the American Society of International Law was instrumental in obtaining 
appropriations from Congress to enlarge the publications of the Depart- 
ment of State. It also appointed a standing committee which advised with 
the Department on the nature and content of its publication program.® 

Announcement of the formation of the Society and of plans for its 
journal was made in the form of a prospectus defining their aim and scope. 
The prospectus was printed and sent to a large number of interested per- 
sons regarded as prospective members, accompanied by a personal invita- 
tion to join.*® These included selected persons in high positions in the 
government service, the diplomatic and consular corps, members of the 
Bench and Bar, professors and teachers of international law and related 
subjects. 

Favorable responses to the Society’s invitations were many and prompt. 
It soon had a membership whose modest annual dues of five dollars, in- 
cluding subscription to the JouRNAL, provided funds adequate to meet the 
eost of publication. No editor or officer of the Society ever received any 
compensation for services rendered, and contributions of articles, editorial 
comments, and book reviews were always gratuitous. The editors declined 
to dilute the character of the JouRNAL by advertising matter extraneous to 
the professional interests of its readers. The offices of the Society were in 
Dr. Scott’s home in Washington until the organization of the Carnegie 
Endowment for International Peace in 1911, of which Dr. Scott became the 


9 For the Society’s activity in this regard see infra, p. 303. 
10 The text of the prospectus was printed in the Proceedings of the Society, 1907, 
pp. 35-37. 
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chief administrative officer. The Trustees of the Endowment provided 
rooms for the Society in its Washington buildings. 

The first number of the AMERICAN JOURNAL OF INTERNATIONAL LAW 
appeared in January, 1907. Owing to the lack of funds in the Society’s 
treasury, the cost of it was paid personally by Dr. Scott. He also met the 
cost of the second quarterly issue published in April of that year. He was 
subsequently reimbursed by the Society. 

The JouRNAL has since been published for half a century in an unbroken 
series of quarterly issues. It has been maintained according to the best 
standards of scholarship coupled with the constant quality of practical in- 
terest and relevancy. Its contributors have included authors identified 
with responsible positions in government and of unquestioned authority in 
the field of international law and foreign relations. They have included 
actual and former Secretaries of State, jurisconsults of foreign offices, 
judges of the highest national and international courts, high-ranking of- 
ficers of the armed services, prominent members of the diplomatic service, 
well-known professors of international law, and many competent writers 
from other related groups. The great majority of contributors have na- 
turally been Americans, but a surprising number were from different coun- 
tries of Europe, Latin America and Asia. 

Over the years the JourNAL achieved a unique place of distinction and 
importance in the circles which it serves. It has been quoted and cited as 
a reliable source of authority in the judgments of courts and in diplomatic 
correspondence. Recognition of its excellence and influence was among 
the many tributes paid twenty-five years ago in the celebration of that an- 
niversary of the Society. Honorable George W. Wickersham, former At- 
torney General of the United States, former President of the American Law 
Institute, former Chairman of the Harvard Research in International Law, 
and former United States representative on the League of Nations Commit- 
tee for the Progressive Codification of International Law, had this to say: 


I have always marveled that this Journal has maintained such high 
excellence and has had such an increasing influence and position in 
international thought, but I reflect that Horace Walpole once said 
that virtue is the compensation given to the poor for the lack of riches. 
The codperative effort of a body of men giving their services without 
reward to this great task, for a society that had very little in the way 
of material resources, has eventuated in establishing a journal of pri- 
mary importance in the world touching the subjects with which it con- 
cerns itself, until today the Journal of this Society enjoys an authority 
second to none and has a practical adaptability and usefulness which 
I think is primary over all others. . . .* 


The first annual meeting of the Society was held in Washington, April 
19-20, 1907, under the presidency of Mr. Root. His patronage was of in- 
estimable value during the early years of the Society’s existence. He con- 
tributed the first article to the JourNAL, in which he emphasized ‘‘the need 
of popular understanding of international law.’’ He enlarged upon this 
theme in his first presidential address before the Society on April 19, 1907. 


10a Proceedings, 1931, p. 246. 
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After voicing the hope, expressed somewhat in the nature of testamentary 
advice, that that meeting ‘‘will be the first of many meetings in unbroken 
succession to continue long after we personally have ceased to take part in 
affairs,’’ Mr. Root continued: 


It is impossible that the human mind should be addressed to ques- 
tions better worth its noblest efforts, offering a greater opportunity 
for usefulness in the exercise of its powers, or more full of historical 
and contemporary interest, than in the field of international rights 
and duties. The change in the theory and practice of government 
which has marked the century since the establishment of the American 
Union has shifted the determination of great questions of domestic 
national policy from a few rulers in each country to the great body of 
the people, who render the ultimate decision under all modern con- 
stitutional governments. Coincident with that change the practice of 
diplomacy has ceased to be a mystery confined to a few learned men 
who strive to give effect to the wishes of personal rulers, and has be- 
come a representative function answering to the opinions and the will 
of the multitude of citizens, who themselves create the relations be- 
tween states and determine the issues of friendship and estrangement, 
of peace and war. Under the new system there are many dangers 
from which the old system was free. The rules and customs which 
the experience of centuries had shown to be essential to the mainte- 
nance of peace and good understanding between nations have little 
weight with the new popular masters of diplomacy; the precedents 
and agreements of opinions which have carried so great a part of the 
rights and duties of nations toward each other beyond the pale of dis- 
cussion are but little understood. The education of public opinion, 
which should lead the sovereign people in each country to understand 
the definite limitations upon national rights and the full scope and 
responsibility of national duties, has only just begun. Information, 
understanding, leadership of opinion in these matters, so vital to wise 
judgment and right action in international affairs, are much needed. 
This Society may serve as a collegium, in the true sense of the word, 
in which all who choose to seek a broader knowledge of the law that 
governs the affairs of nations may give each to the other the incite- 
ment of earnest and faithful study and may give to the great body of 
our countrymen a clearer view of their international rights and re- 


sponsibilities.™ 


Mr. Root accepted re-election as the Society’s President for eighteen 
years, during which period he delivered a series of annual presidential ad- 
dresses that added to its prestige and enhanced his international reputa- 
tion. Other great Americans of statesmanlike calibre have been among his 
successors. Charles Evans Hughes was elected President when Mr. Root 
retired in 1924. Mr. Hughes served and took an active interest in the 
Society until he felt he should retire when he was chosen in 1929 as a judge 
of the Permanent Court of International Justice at The Hague. Cordell 
Hull accepted the Presidency of the Society in 1939 and remained for three 
years while he was Secretary of State. In recognition of the life-long, de- 
voted and indispensable services of Dr. Scott he was rewarded with the 
Society’s highest office during the decade preceding Mr. Hull. 


11 Proceedings, 1907, pp. 43-44; 1 A.J.I.L. 273 (1907). 
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To aid in the development of international law and a general agreement 
upon the rules thereof was prescribed as one of the particular objectives 
of the Carnegie Endowment for International Peace. At the second meet- 
ing of its Trustees, held in Washington on December 14, 1911, the Execu- 
tive Committee was directed to propose and carry out 


a plan for the propagation, development, and maintenance and increase 

of sound, progressive and fruitful ideas on the subject of arbitration 

and international law and history as connected with arbitration, es- 

pecially through addresses or courses of lectures delivered before the 

leading universities, colleges and law schools of the United States. 
The execution of the resolution was delegated to the Division of Interna- 
tional Law of the Endowment, of which Dr. Scott was the Director. The 
Division first made a survey of the study and teaching of international law 
in the United States, and laid it before the Endowment’s Trustees.’? 

“To foster the study of international law’’ was one of the purposes 

of the American Society of International Law. The Endowment ac- 
cordingly requested it to place the subject of the resolution of Decem- 
ber 14, 1911, upon the program of its next annual meeting. That was 
done at the Eighth Annual Meeting of the Society, held in Washington 
April 22-25, 1914. The Society issued special invitations to professors and 
teachers of international law and related subjects to attend and take part 
in the conference. Separate sessions were arranged distinct from the So- 
ciety’s regular program. Forty-four representatives from 41 leading 
American colleges and universities attended. Mr. Root attended the con- 
ference in person and opened it with a short but impressive address which 
deserves rereading not only now but as long as the problem of the substi- 
tution of law for force in international relationships remains to be solved. 
‘‘The putting of instruction in international law in American educational 
institutions on a broader basis, giving it a wider scope and greater effi- 
ciency,’’ Mr. Root began, ‘‘is not a mere matter of book learning. It is 
not a mere matter of science. It is a matter of patriotic duty.’’ In order 
not to interrupt the flow of his thoughts, the balance of his extemporaneous 
remarks will be quoted as they were stenographically recorded in the pro- 
ceedings of the conference: 


More and more, as the years follow one another with the swiftness 
of our modern life, democracy is coming to its own. More and more 
the people, the men on the farms and in the shops, the men with the 
pick and shovel in their hands, are assuming the direction of the op- 
erations of government, both internal and external. More and more 
they are directly responsible for the operations of government. Presi- 
dents and Congresses more and more look for immediate response from 
constituencies upon the most difficult and intricate questions in the 
foreign relations of the country, questions the right solution of which 
requires broad knowledge, which cannot be solved by the impressions 
of the moment, which cannot be solved by emotional response to 
oratory. 

I think no one can study the movement of the times without realizing 
that the democracy of the world—for it is not alone in this country— 


12 Published in the Endowment’s Year Book for 1913-1914, pp. 144-147. 
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is realizing its rights in advance of its realization of its duties. And 
that way lies disaster. That way lies hideous wrong. That way lies 
the exercise of the mighty powers of modern democracies to destroy 
themselves, to destroy the vitality of the principles upon which they 
depend. And there is no duty more incumbent today upon the men 
whose good fortune has made it possible for them to acquire a broader 
knowledge upon the subjects with which democracy deals, than to be- 
come themselves leaders of opinion and teachers of their people. Un- 
less the popular will responds to the instructed and competent leader- 
ship of opinion upon the vital questions of our foreign relations, the 
worst impulses of democracy will control. At the bottom of wise and 
just action lies an understanding of national rights and national duties. 
Half the wars of history have come because of mistaken opinions as to 
national rights and national obligations, have come from the unthink- 
ing assumption that all the right is on the side of one’s own country, 
all the duty on the side of some other country. Now I say the thing 
most necessary for the good of our country in the foreign relations 
which are growing every year more and more intricate and critical, 
is that there shall be intelligent leadership of opinion as to national 
rights and national obligations; and nobody can bring that about as 
the educators of America can bring it about. It is in the hope that 
you will be able to organize, to give direction and wise guidance to a 
systematic movement to accomplish this good service for our country, 
that I take the deepest interest in this conference, and bid you God- 
speed in your labors.** 


After three sessions ending on April 25th, the conference adopted a 
series of sixteen resolutions making recommendations to carry into effect 
the reports of seven committees that had been appointed by the Conference 
of Teachers. The following recommendations were carried out by the 
Society : 

Publication of state documents, treaties, and diplomatic correspondence 
bearing upon current questions: The Society undertook to publish all avail- 
able documents of that character in the Supplement to the AMERICAN JouR- 
NAL OF INTERNATIONAL Law. At the request of Mr. Robert Lansing, Coun- 
selor of the Department and later Secretary of State, the JourNAL, with 
financial aid from the Carnegie Endowment, published, as Special Supple- 
ments in 1915, 1916, and 1917, the diplomatic correspondence between the 
United States and belligerent governments relating to neutral rights and 
commerce, from official texts furnished by the Department of State. This 
was the forerunner of the Department of State’s present policy of keeping 
the public informed of its activities through current press releases and sev- 
eral series of publications. 

The Society sent a letter to every teacher of political science, law, history, 
political economy and sociology in the United States emphasizing the es- 
sential importance of a knowledge of international law on the part of stu- 
dents in those branches. Another letter was sent to all law schools in the 
United States suggesting that a course in international law be added to the 
curriculum where such instruction was not already provided. Lastly, the 


18 Conference of American Teachers of International Law, 1914, pp. 2-3 (published 
by the Endowment); Proceedings of the Society, 1914, pp. 251-252. 
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Society transmitted to the American Bar Association the request of the 
conference that the Association take appropriate action toward including 
international law among the subjects taught in law schools and required 
for admission to the Bar. 

Recommendations which required further study were referred to a Stand- 
ing Committee appointed by the Society on the Study and Teaching of In- 
ternational Law and Related Subjects. They included recommendations 
designed to increase the facilities for the study of international law, to plan 
instruction in it upon a more uniform and scientific basis, to place it upon 
a plane of equality with other subjects in the curricula of colleges and 
universities, to draw the line between graduate and undergraduate instruc- 
tion, to provide instruction in institutions where it is lacking, to include 
instruction in the courses of summer schools, and in specialized courses in 
preparation for business and for the diplomatic and consular services. 
This committee rendered its report to the Society on April 29, 1916.** 

In compliance with a resolution of a Round Table on International Af- 
fairs held during the annual meeting of the American Political Science As- 
sociation in December, 1924, another conference of professors of interna- 
tional law and related subjects was held in connection with the meeting of 
the American Society of International Law in April, 1925. That confer- 
ence decided to effect a permanent organization with periodical meetings. 
The conference elected a Director, a Secretary, and an Executive Commit- 
tee to make arrangements for the succeeding conference. Additional con- 
ferences were held in 1928, 1929, 1933, 1938, 1941, and 1946. 

Committees on different phases of the programs functioned between con- 
ferences. There were standing committees on publications, on curricula 
of small colleges, on teaching international law and relations in liberal arts 
colleges, on adult education and public relations, on vocational opportuni- 
ties in the fields of international law and relations. Special committees 
dealt with governmental aspects of the interests of the teaching profession. 
Officials of the State Department were invited to participate when the De- 
partment’s publication program was under discussion. Besides the consid- 
eration of the reports of committees, the conference programs included ex- 
changes of views on the contents of curricula, methods of teaching and re- 
search and of conducting seminars, the use and evaluation of teaching and 
research materials, contributions from allied fields, the impact of scientific 
discovery and technological change on international relations and of new 
national ideologies on international organization, and the teaching of inter- 
national law in the postwar world. 

An average appropriation of five thousand dollars for each of these con- 
ferences was contributed by the Carnegie Endowment toward meeting the 
cost, including the traveling expenses of the participants. The Endowment 
also published in its own series the proceedings of each of the conferences 
and made them generally available to all interested members of the teach- 
ing profession. 

Following a two-year study of the teaching of international law and re- 


14 Proceedings, 1916, pp. 108-117. 
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lated subjects in educational institutions of the United States and foreign 
countries, aided by surveys made by the Division of International Law of 
the Carnegie Endowment, the Standing Committee of the American Society 
of International Law recommended to the Endowment the establishment 
of fellowships to provide an adequate number of teachers competent to give 
instruction in international law and related subjects. The Endowment ac- 
cepted the recommendation, and established annual awards of five fellow- 
ships to graduate students holding the equivalent of a bachelor’s degree, 
and an equal number of fellowships to teachers of those subjects who had 
had at least a year of previous teaching or its equivalent in practical ex- 
perience. The fellowships were in great demand. In some years as many 
as two hundred applications were received, the applicants being from all 
parts of the world. The awards were made by a small committee selected 
each year from the membership of the Society. Beginning with the aca- 
demic year 1917-1918 and ending in 1936-1937, over two hundred fellow- 
ships were granted. At the end of that period it was felt that the purpose 
for which the fellowships were established, namely, to aid colleges and uni- 
versities in extending and improving the teaching of these subjects, had 
been demonstrably achieved. From this selectively educated group have 
emerged leaders of opinion as well as of action in the conduct of interna- 
tional relations, all working directly and purposefully toward the goal for 
which the American Society of International Law was founded. 

At the Third Conference of Teachers of International Law held imme- 
diately preceding the Society’s annual meeting in 1928, a Committee on 
Publications appointed by the teachers submitted a statement entitled ‘‘The 
Department of State and the Teaching of International Law and Interna- 
tional Relations,’’ prepared by Professor Manley O. Hudson of the Harvard 
Law School. Professor Hudson discussed the state of documentation of 
international relations and the services that the State Department might 
render to students and teachers of international law if its work were ade- 
quately supported. His comment showed the lack at that time of means 
of contact between the public and the foreign policy agencies of the 
Government: 


The result of the scarcity of governmental documents is that students 
of international relations often lack the materials upon which a judg- 
ment can be based at the time questions are being discussed... . 
Today the teacher is often dependent on his daily newspaper for in- 
formation about international affairs, and the range of that informa- 
tion, even when it can be relied upon, is conditioned by the editor’s 
estimate of the interest of a general public. Specialists in interna- 
tional affairs must often be silent when their influence might be exerted 
for informing public opinion, because they lack the materials for 
forming judgment. 


A resolution was adopted by the conference urging more adequate docu- 
mentation in this field.*® 
The next day the Executive Council of the Society adopted a resolution 
authorizing the appointment of a committee to co-operate with the com- 
15 See editorial comments in 22 A.J.I.L. 620-629 (1928). 
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mittee of the Teachers’ Conference. Members of the joint committee con- 
ferred with the President of the United States, the Secretary of State, the 
appropriate committees of the Senate and House of Representatives and 
others, and urged the enlargement of the scope of publications of the De- 
partment of State.*® 

The President of the Society, Honorable Charles Evans Hughes, men- 
tioned its action to the Secretary of State in presenting him at the dinner 
which closed the Society’s meeting that year. Mr. Hughes said to Secre- 
tary Kellogg: 


We had just before this meeting a conference of law teachers. They 
are very earnest persons and they want to know what is going on. 
They want material, not for praise but for criticism. They want the 
original documents... the desire is... to get the documents 
printed. We need money from Congress. The Department of State 
is the most poorly paid department in our government .. . we are 
on the trail of the Budget Director and we are going to conduct a 
campaign for the purpose of getting a few thousand dollars . . . so 
that what is being done can be understood and properly preserved. 


All this is to put just a little push behind this movement in the 
interest of the Department of State and in the interest of public 
knowledge of the conduct of our foreign affairs. We are one great 
family in this country, and the only difficulties that the Department 
of State . . . really has occur when people do not know the actual 


truth... 


It was too late in the legislative calendar to obtain action at once, but 
the Society’s committee became active in the fall of 1928 in preparation 
for the next session of Congress. A hearing was arranged and held before 
the Director of the Budget on October 4, 1928. The Society’s committee 
appeared in full force and their appeal was supported by representatives 
of committees appointed by the American Political Science Association, the 
American Historical Association, and the Association of American Law 
Schools. The hearing lasted during a part of the forenoon and a full 
afternoon. It resulted in the addition of fifty thousand dollars to the 
State Department’s estimates to provide for additional personnel for its 
Division of Publications and the printing of its material. The increased 
amount which was included in the Department’s appropriation for the 
fiscal year ended June 30, 1930, started the expansion of the Department’s 
publication program into its present ample proportions. 

The assistance of the American Society of International Law did not end 
with this initial effort. It appointed a standing Committee on State De- 
partment Publications, whose chairmen and members conferred with the 
Department each year, reported to the Society, and with its approval urged 
upon the committees and individual members of Congress the continuance 
of adequate appropriations for these purposes. There is reason to believe 
that the Society’s help during those years has been a substantial contribu- 


16 Ibid. 629-632. 
17 Proceedings of the Society, 1928, pp. 140-141. 
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tion to the enlargement of the State Department’s Division of Publications 
and publication programs to their present proportions.’ 

The annual meetings of the Society in Washington provide an oppor- 
tunity for the members to come together, discuss personally the interna- 
tional problems of the day, and listen to the opinions of responsible officials 
and experts. This character was given to the annual meetings from the 
first in 1907, when Elihu Root as Secretary of State and as President of the 
Society informed those present regarding the real questions involved in the 
dispute between the United States and Japan over the treatment of Japa- 
nese children in the schools of California.’® Special topics of subsequent 
annual meetings have included, as occasion arose, the Panama Canal tolls 
question, the Monroe Doctrine, the League of Nations, neutrality and col- 
lective security, the limitation of armaments and Far Eastern questions, 
the Permanent Court of International Justice, the codification of interna- 
tional law, the status and treatment of aliens, and various legal questions 
arising in the United Nations. 

It is the custom of the Society to end its annual meetings with a banquet 
presided over by its President, to which prominent members of the Gov- 
ernment, of Congress, and of the Diplomatic Corps are invited. These 
dinners are looked forward to by many members as festive occasions for 
social intercourse. Sometimes they have been used by Secretaries of State 
as fitting background for public announcements of foreign policy. For 
instanee, early in 1914 the United States and Mexico were on the brink of 
war over incidents affecting American lives and property during the revo- 
lutionary period in Mexico. The Honorable William Jennings Bryan, then 
Secretary of State, accepted the Society’s invitation to speak at its dinner 
on April 25th. He read to the assembled members and their guests the 
notes which had been exchanged only a few hours previously between the 
United States, on the one hand, and the Governments of Argentina, Brazil 
and Chile, on the other, accepting their good offices as mediators in the 
dispute with Mexico. Using this announcement as a text, Secretary Bryan 
delivered an oration on the value of settling international disputes upon a 
moral plane.” 

Again, when the Society met in 1928, the Secrtary of State, Honorable 
Frank B. Kellogg, and the Prime Minister of France, Monsieur Aristide 
Briand, were concluding their negotiations which resulted in the signature 
of the General Pact for the Renunciation of War on August 27th of that 
year. Certain differences of interpretation of the terms used in the Pact 
were under discussion. Secretary Kellogg accepted the Society’s invita- 
tion to dinner and made an address in which he stated the official interpre- 
tation of the Government of the United States of the meaning of the Pact.”* 
This address was officially reproduced and transmitted through diplomatic 


18 See the detailed and informative reports rendered annually by the Society’s Com- 
mittee on State Department Publications, beginning in 1934, printed in the volume of 
annual Proceedings. 

19 Proceedings of the Society, 1907, pp. 43-57. 

20 Proceedings, 1914, pp. 336-341. 21 Proceedings, 1928, pp. 141-145. 
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channels to the foreign offices of all the signatories of the Pact as an au- 
thoritative expression of its meaning.” 

When war broke out in Europe in August, 1914, the annual meetings of 
the Society and the columns of its JouRNAL were largely devoted to the 
treatment of questions of neutrality. The publication of the American dip- 
lomatie correspondence on this subject in the Supplements to the JoURNAL 
has already been noted. In 1917 when the United States entered the war, 
the question of continuing the Society’s annual meetings became a serious 
one. Many of the members became engaged in activities having to do with 
the prosecution of the war. Several of them, including Dr. Scott, accepted 
commissions as Judge Advocates of the Army. The annual meeting for 
that year had been arranged before the United States declared war on Ger- 
many on April 6; but it was decided to omit the annual meeting in 1918. 
The Executive Council met instead on April 27th to consider the advisa- 
bility of drafting a public statement to be issued by the Society in lieu of 
holding a public meeting. A committee appointed in advance by President 
Root drafted a statement which, after some minor amendments, was unani- 
mously adopted as follows: 


The Executive Council of the American Society of International Law 
considers that the very existence of international law is now at issue. 

The Committee on Annual Meeting has therefore refrained from 
calling the members of the Society from the active work on which most 
of them are engaged to meet for the discussion of questions of law. 
The only great question of international law today is whether that law 
shall continue to exist. 

Upon that subject the American Society of International Law re- 
affirms the clear and unvarying support of the United States for the 
rule of law, expressed in the recognition of international law in the 
Federal Constitution, in the decisions of its highest court and in the 
utterances of its Chief Magistrates and statesmen. 

Mr. Webster, while Secretary of State, made this announcement: 


Every nation, on being received, at her own request, into the 
eircle of civilized governments, must understand that she not only 
attains rights of sovereignty and the dignity of national character, 
but that she binds herself to the strict and faithful observance of 
all those principles, laws, and usages which have obtained currency 
among civilized states, and which have for their object the mitiga- 
tion of the miseries of war. 


President Cleveland, in his special message of 1893 addressed to the 
Congress of the United States, said: 


The law of nations is founded upon reason and justice, and the 
rules of conduct governing individual relations between citizens or 
subjects of a civilized state are equally applicable as between en- 
lightened nations. The considerations that international law is with- 
out a court for its enforcement and that obedience to its commands 
practically depends upon good faith instead of upon the mandate of 
a superior tribunal only give additional sanction to the law itself and 
brand any deliberate infraction of it not merely as a wrong, but as 


22See Department of State press notice, dated June 23, 1928, and printed in 22 
A.J.I.L. Supp. 109-115 (1928). 
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a disgrace. A man of true honor protects the unwritten word which 
binds his conscience more scrupulously, if possible, than he does the 
bond a breach of which subjects him to legal liabilities, and the 
United States, in aiming to maintain itself as one of the most en- 
lightened nations, would do its citizens a gross injustice if it applied 
to its international relations any other than a high standard of honor 
and morality. 


The Council would call attention to the fact that the entire diplo- 
matic and consular service of all nations operates under the control and 
protection of international law. That therefore all the vast interests 
within the charge of these agencies must be left unserved and un- 
administered if the beneficent provisions of international law are 
abandoned or disregarded. They further venture to call attention to 
the fact that more than two-thirds of the surface of the globe is covered 
by the high seas, that no law is current thereon except international 
law, that noble branch of law, which President Wilson on April 2, 1917, 
addressing the Congress of the United States, declared had its ‘‘origin 
in the attempt to set up some law which would be respected and ob- 
served upon the seas, where no nation had right of dominion and where 
lay the free highways of the world.’’ ‘‘By painful stage after stage,’’ 
he said, ‘‘has that law been built up with meager enough results indeed 
after all was accomplished that could be accomplished, but always with 
a clear view at least of what the heart and conscience of mankind 
demanded.”’ 

To say no more than has been said as to international relations upon 
land, if this one law and common rule which guards the traffic of the 
seas is allowed to lapse in that vast and preponderant domain, no meas- 
ure of right and justice, no rule of humanity or restraint will remain, 
only the desolating condition which the vulgate ascribes to Hell, Ubi 
umbra mortis et nullus ordo sed sempiternus horror inhabitat. 

Therefore, those just and wise doctrines by which international re- 
lations are guided, humanized and controlled, can not be debilitated or 
abandoned. Therefore, they must be taught by our scholars, learned 
by our rising youth, declared and defined by our courts, announced 
by our Congress, enlarged by our treaties, and enforced by our Chief 
Executive. 

Therefore, at need, our army upon the land and our navy upon the 
sea, with a spirit and devotion which have never declined, must main- 
tain and defend them, not for the good of this nation or this time alone, 
but for the good of all nations and all men, now and forevermore.”® 


When the time arrived for an annual meeting in April, 1919, hostilities 
in Europe had ended and peace negotiations were in an advanced stage at 
Paris. A meeting of the Executive Council was again held in lieu of a 
public meeting of the Society. Under the leadership of President Root, 
the discussion turned to international law and the peace settlement. Gen- 
eral regret was expressed that international law was mentioned only once 
in the proposed Covenant of the League of Nations. Mr. Root submitted 
six amendments that he had proposed to the Covenant, one of which pro- 
vided that a general conference of the Powers should meet not less than 
two years nor more than five years after the signing of the Peace Treaty 
for the purpose of reviewing the condition of international law and of 
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agreeing upon and stating in authoritative form the principles and rules 
thereof. This amendment also proposed that regular conferences at stated 
times be held thereafter for the same purpose.** There was general agree- 
ment with Mr. Root’s ideas, and upon his motion a resolution was adopted 
that the Executive Council of the American Society of International Law 
urge upon the Conference at Paris the holding of a series of conferences 
on international law. Mr. Root communicated the resolution to the De- 
partment of State and it was cabled to the American Peace Commission at 
Paris. No provision of that kind was, however, incorporated in the Cove- 
nant of the League of Nations. The Covenant did, however, contain a pro- 
vision that 


The Council shall formulate and submit to the members of the League 
for adoption plans for the establishment of a Permanent Court of In- 
ternational Justice. [Article 14.] 


On February 13, 1920, the Council of the League appointed an Advisory 
Committee of Jurists to report a plan for an International Court as pro- 
vided in Article 14. Mr. Root accepted membership on the Advisory Com- 
mittee and attended a meeting at The Hague the following summer, accom- 
panied by Dr. Scott as technical adviser. In sessions held from June 16th 
to July 24th a draft statute was prepared which was approved by the 
League with sundry amendments and attached to a protocol which was 
opened for signature on December 16, 1920. Upon Mr. Root’s return to 
the United States the Executive Council of the Society met on November 
13, 1920, to hear a personal report from him on the work at The Hague. 
He gave an extemporaneous and intimate account of the problems met and 
solved in formulating the Statute of the Court. He then recalled the reso- 
lution adopted by the Executive Council of the Society on April 17, 1919. 
Since that proposal to provide for regular conferences to review the condi- 
tion of international law was not favorably received at Paris, the Advisory 
Committee of Jurists at The Hague, upon Mr. Root’s suggestion, adopted 
a resolution urging that a new conference of the nations in continuation 
of the first two conferences of The Hague be held as soon as practicable 
for the following purposes: 


1. To restate the established rules of international law, especially, and in 
the first instance, in the fields affected by the events of the recent war. 

2. To formulate and agree upon the amendments and additions, if any, 
to the rules of international law shown to be necessary or useful by 
the events of the war and the changes in the conditions of international 
life and intercourse which have followed the war. 

3. To endeavor to reconcile divergent views and secure general agreement 
upon the rules which have been in dispute heretofore. 

4. To consider the subjects not now adequately regulated by interna- 
tional law, but as to which the interests of international justice require 
that rules of law shall be declared and accepted.” 


24 Mr. Root’s amendments were printed in the Proceedings for 1918-1919, pp. 50-51. 
25 Proceedings, 1920, pp. 15, 79. 
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The resolution recommended that the conference be named the Conference 
for the Advancement of International Law and that it be followed by 
further successive conferences at stated intervals to continue the work left 
unfinished. 

Mr. Root urged on the Executive Council that these recommendations be 
made the basis of discussions at future annual meetings of the Society. 
Again Mr. Root’s suggestions met with unanimous approval, and the Ex- 
ecutive Council decided that the Society’s meetings should be resumed in 
April, 1921. A Committee for the Advancement of International Law was 
authorized to co-operate in arranging the program, and four subcommittees 
were appointed to deal with each of the four paragraphs above quoted from 
the resolution of the Advisory Committee of Jurists at The Hague. The 
reports of these subcommittees were submitted to and discussed at the an- 
nual meetings of the Society in April, 1921, and April, 1922. In 1923 it 
was decided that the Committee for the Advancement of International Law 
should be reduced in size and its name changed to Committee for the Ex- 
tension of International Law. 

In 1924 the Council of the League of Nations, pursuant to a resolution 
of the Assembly adopted on September 22nd of that year, appointed a 
Committee of Experts for the Progressive Codification of International 
Law. The Committee was authorized to consult with the ‘‘most authori- 
tative organizations which have devoted themselves to the study of inter- 
national law.’’ The American Society of International Law was among 
the organizations so consulted. It designated its Committee on the Exten- 
sion of International Law to collaborate with the League of Nations. Lack 
of funds by the Society prevented the Committee from carrying on a con- 
tinuous program of research, but the subjects proposed for codification 
were placed upon the programs of the annual meetings for discussion, and 
the Society’s committee presented annual reports up to and including the 
year 1926. Copies of those reports were transmitted to the Director of 
Legal Studies of the League of Nations with copies of the Society’s Pro- 
ceedings for the years 1921 to 1925.** 

When the work of the League of Nations Committee progressed to the 
point where it seemed to be in order to call an international conference to 
consider subjects deemed ‘‘ripe for codification,’’ the Faculty of the Har- 
vard Law School stepped in and organized a Research in International 
Law with funds provided by the Rockefeller Foundation, the Common- 
wealth Fund, and the Bureau of International Research of Harvard Univer- 
sity and Radcliffe College. Some fifty outstanding American scholars from 
all sections of the country became members of the Advisory Committee 
of the Research. Each subject was assigned to a particular reporter with 
a small corps of specialists to assist him. Progress reports were submitted 
every year to a full meeting of the Advisory Committee at Cambridge, 
Massachusetts, for discussion, criticism, and eventual approval. Substan- 


26 For the reports and correspondence between the Society and the League of Nations, 
see Special Supplement to the JourNaL for 1926 (Vol. 20). 
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tially all members of the Harvard Research were identified in one way or 
another with the American Society of International Law or its JOURNAL. 

The Research was conducted in four phases, on a limited number of sub- 
jects in each, beginning in 1927 and ending in 1939. The results were 
reduced to the form of draft conventions, with an historical and analytical 
comment upon every article and term used. The comments, with exhaus- 
tive bibliographies of the existing literature in all languages, constituted 
the great bulk of the work and were in themselves an invaluable reservoir 
of the knowledge available on each subject treated. With the aid of funds 
contributed by the Carnegie Endowment those volumes were published as 
Special Supplements to the regular issues of the AMERICAN JOURNAL OF 
INTERNATIONAL Law. The series eventually comprised thirteen treatises 
on the following subjects: nationality, responsibility of states for damages 
done to the person or property of aliens, territorial waters, diplomatic 
privileges and immunities, legal position and functions of consuls, compe- 
tence of courts in regard to foreign states, piracy, extradition, jurisdiction 
with respect to crime, treaties, judicial assistance, rights and duties of neu- 
tral states in naval and aerial war, and rights and duties of states in case 
of aggression. 

The Society did not issue any statement at the close of World War I 
concerning its effects upon international law, corresponding to its state- 
ment at the beginning of the war. It rested its position upon support of 
the recommendations of the Advisory Committee of Jurists at The Hague. 
In his Presidential address of 1921 Mr. Root reported to the Society the 
action of the Executive Council upon those recommendations, and took 
occasion to make some observations concerning the chances of survival of 
international law in the future. He said: 

The organization of the civilized world in nations is confronted since 
the war with a vigorous and to some degree prevailing assertion that 


a much better organization would be that of government by class 
existing in all nations and superior to all. 


He asserted that Russian propaganda throughout the world 


has toppled over the wits of parlor Socialists from their insecure foun- 
dations of education superior to their intelligence, and is making them 
the unconscious agents of promoting political principles which they 
would abhor if they understood them. .. . 
Since international law is based on the existence of nations, Mr. Root de- 
clared that the rapid development of internationalism is a great obstacle 
threatening the existence of international law. He asserted that 
The declaration of the independence of nations, large and small, is an 
assertion of the right to be free from the oppression of alien control. 
Internationalism would fasten that oppression upon the world without 
recourse. 


He restated the fundamental ideas of international law to be 


first, that each nation has a right to live according to its own concep- 
tions of life; second, that each national right is subject to the equal 
identical right of every other nation. 
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In his view, ‘‘International law is the application of these principles 
through accepted rules of national action adapted to govern the conduct 
of nations toward each other in the contacts of modern civilization.’’ 
Therefore, he concluded, 


Internationalism, by destroying the authority and responsibility of 
nations and the law which is designed to control their conduct toward 
each other, would destroy the most necessary bulwark of human lib- 
erty, the chief protection of the weak against the physical force of the 
strong, and substitute the universal control which the nature of men 
will make an inevitable tyranny.*’ 


For the second time the Society was faced with the question of whether 
or not to continue its activities during a war to which the United States 
was a party following the attack on Pearl Harbor in December, 1941. A 
different decision was reached from that arrived at in 1917. A curtailed 
meeting of one day only for the transaction of business was held on April 
25,1942. It was then decided that the Society should resume its full meet- 
ings the following year, as it was felt to be more in consonance with the 
Society’s purposes to meet and publicly discuss problems of international 
law arising out of the war. Full meetings were resumed in April, 1943, and 
have since been held continuously each year up to the present. The an- 
nual programs have included legal topics connected with the liquidation of 
the war, the future of international law, the organization and func- 
tions of the United Nations and some of its principal organs and specialized 
agencies, the Permanent Court of International Justice, and the relation 
of international law to national law in an organized community of states. 

The fifty years that have elapsed since the Society was founded have 
brought many revolutionary changes in the conditions that then existed. 
The United States has become a Member of the United Nations and is its 
principal contributor in manpower and matériel in an effort to establish 
some form of collective security as a sanction for the principles of interna- 
tional law. The United States is also a member of the International Court 
of Justice at The Hague, which the American Society of International Law 
regards as the cornerstone of any system for the settlement of international 
disputes by peaceful means. These changes in the thinking of the Ameri- 
can public are in direct contrast to the previous attitudes toward the League 
of Nations and its Permanent Court at The Hague. The application and 
observance of the international law of peace are now generally taken for 
granted and pass unnoticed. 

On the other side of the ledger, the menace of internationalism to the 
continuance of the present community of nations composed of independent 
states, subject only to international law in the conduct of their intercourse, 
has become more ominous since World War II. Its infiltration into the 
United Nations, and some of its organs and agencies, poses the serious prob- 
lem of keeping that organization within its legitimate sphere of interna- 
tional concern and of preventing it from overlapping into matters which 
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are within the domestic jurisdiction of any state as expressly written into 
its Charter. 

The part played by the American Society of International Law in the 
transformation of public opinion during the half-century of its existence 
has been performed in its own ways and through its own means uninflu- 
enced by special propaganda for particular panaceas. The study and 
teaching of international law and related subjects have enormously in- 
creased in our educational institutions since the Society took up that matter 
with them some forty years ago with the aid and encouragement of the 
Carnegie Endowment for International Peace. Discussion of international 
affairs by adult groups has become almost an everyday occurrence in many 
local communities. Appeals to public opinion through the various avail- 
able media for support of governmental policies and the supply of free 
information for the asking have become commonplace. 

From the beginning, the Society has adhered to the practice of remaining 
an open forum for the discussion of all sides of controversial questions and 
of not adopting resolutions that might be interpreted as binding upon its 
members. During most of its existence the Society operated as an un- 
incorporated association, but in 1950 it applied for and was granted a 
Federal charter by special Act of Congress approved on September 20th 
of that year. Contributions for its support and work have been ruled 
deductible from Federal returns for income, estate and gift tax purposes. 
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I 


It seems that the development of the laws of war from the beginnings 
of our international law to the present day has completed a full circle. 
With the definitive decentralization of the medieval communitas Christiana 
and the coming into existence of the national sovereign state, wars ap- 
peared in which new methods for the conduct of war—armies of mercenar- 
ies on foot, invention of gunpowder—were combined with the deep ideo- 
logical split between Catholics and Protestants. The wars of that time were 
conducted with the greatest cruelty and inhumanity, reaching their cli- 
max with the terrible Thirty Years’ War, which may well be called a total 
war. At that time, as today, the problem arose: Will the nations continue 
to conduct their wars in such a way? Will there be a permanent return to 
barbarism? For this reason the fathers of international law dedicated 
their primary attention to the laws of war; that is why Grotius, in protest 
against the practice of states in his time, appealed to the princes of Europe 
to observe the ‘‘temperamenta belli.’ And indeed the wave toward bar- 
barism was stopped. The laws of war in the modern sense were created, a 
tendency which reached a climax in the partial codification of the laws of 
war in 1907. After 1914, however, a new retrogressive movement set in 
which reached its present climax in the terrible conduct of the second 
World War, threatening a new ‘‘advance to barbarism.’ We have ar- 
rived where we started, in the sixteenth century, at the threat of total, 
lawless war, but this time with weapons which may ruin all human civili- 
zation, and even threaten the survival of mankind on this planet. 

This writer in earlier studies * warning against the neglect of the laws 
of war has given the reasons for this retrogressive movement; he has em- 
phasized that war has not been abolished and that the laws of war remain 
an important part of international law. He has shown that the laws of 
war are today in a chaotic condition and that their revision is an urgent 
necessity. He has shown the fallacy of the tendency, so fashionable since 
1920, to neglect and to ignore the laws of war. 

Fortunately, this complete neglect of the laws of war has come to an end 
in recent years. The tendency to put the laws of war ‘‘into the past tense’’ 
has largely disappeared. The laws of war are again fully treated in recent 
treatises on international law,* and appear on the agenda of learned soci- 

1J. F. P. Veale, Advance to Barbarism (1953). 

2 Josef L. Kunz, ‘‘ Plus de lois de la guerre?’’, Revue Générale de Droit International 
Public, 1934, pp. 22-57; and ‘‘ The Chaotic Status of the Laws of War,’’ in 45 A.J.I.L. 
37-61 (1951). See also idem, Kriegsrecht und Neutralitatsrecht (1935). 


8 See, e.g., Ch. Rousseau, Droit International Public (1953); P. Guggenheim, Traité de 
Droit International Public, Vol. II (1954); A. Verdross, Vélkerrecht (3rd ed., 1955). 
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eties. Articles on the laws of war are, in an increasing number, being 
published in reviews in all languages. A great number of monographs on 
problems of the laws of war have appeared in different languages. Col- 
ombos ‘ fully treats the law of naval warfare. Very important treatises on 
the law of war have recently been published by Lauterpacht,’ Balladore 
Pallieri,® Stone,’ and Castrén.? Many of these writers agree that war has 
not been abolished, that the laws of war are still a necessity and that, in 
their present chaotic condition, they urgently need revision. As long as 
war has not been abolished, writes Balladore Pallieri, it is much better for 
international law, being aware of this reality, to try at least to discipline 
the conduct of war. Castrén, like this writer, considers the negative atti- 
tude toward the subject since 1920 regrettable and puts emphasis on the 
urgent need for objective scrutiny and development of the laws of war. 
Stone calls the neglect of the laws of war since 1920 a grave disservice to 
humanity. 

The Institut de Droit International, which had not once since 1920 
treated a problem of the laws of war, has attacked the problem of their 
revision; a preliminary report® was presented at its session at Aix-en- 
Provence in 1954 and a fuller report is being prepared by Professor 
Francois. 

The United States and the United Kingdom are preparing new manuals 
on land warfare; in May, 1953, an Anglo-American conference took place 
at Cambridge, England.*®° The United States has recently issued a new 
manual on naval warfare. When this writer, in December, 1953, conducted 
a series of seminars on the law of naval warfare at the U. S. Naval War 
College at Newport, he was greatly impressed by the strong and genuine 
desire of the three hundred officers of higher rank of the U. S. Navy to be 
told—to know what is the law of naval warfare actually in foree. UNESCO, 
at its seventh session at Paris on September 30, 1952, adopted a Draft In- 
ternational Convention for the Protection of Monuments, Collections and 
Other Cultural Property in the event of armed conflict. The United Na- 
tions for years has been discussing the problem of atomic weapons and 
other weapons of mass destruction. Nearly all the states of the world 
participated in the Geneva Diplomatic Conference which produced the four 
new Geneva Conventions of August 12, 1949.11. The latter have come into 
force, and at the end of 1954%* had received eight accessions (including 

#C. John Colombos, The International Law of the Sea 359-695 (3rd ed., 1954). 

5 Oppenheim-Lauterpacht, International Law. A Treatise, Vol. II (7th ed., 1952). 

6G. Balladore Pallieri, Diritto Bellico (2nd ed., 1954). 

7 J. Stone, Legal Controls of International Conflict 286-732 (1954). 

8 E. Castrén, The Present Law of War and Neutrality (1954). 

® Institut de Droit International, La Révision du Droit de la Guerre. Rapport des 
Trois (Coudert, Francois, Lauterpacht), 45 Annuaire de 1’Institut de Droit International 
555 (1) (Bale, 1954). 

10 See R. R. Baxter in 47 A.J.I.L. 702-703 (1953). 

11 See Josef L. Kunz, ‘‘The Geneva Conventions of August 12, 1949,’’ in Law and 


Politics in the World Community 279-316, 368-373 (Univ. of California, 1953). 
12 See the Report of 1954 (in German) of the International Committee of the Red 


Cross (Geneva, 1955, 53 pp.). 
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Japan and West Germany) and thirty-six ratifications, including France 
and the Soviet Union; they were ratified by the United States on July 6, 
1955.5 The International Committee of the Red Cross is preparing new 
draft rules for the protection of the civilian population from the dangers 
of indiscriminate warfare. 


II 


Much of the present discussion on the laws of war ** is dedicated to their 
revision. A first point relates to the procedure of such revision. Opinion 
is divided, apart from municipal legislation such as the enactment of new 
war manuals, between a unilateral statement by a certain group of states ** 
or for certain military operations,’® and a general revision; as to the latter, 
we see proposals regarding official and private codification and revision. 
The failure of the League of Nations Conference on Codification of In- 
ternational Law at The Hague in 1930 has produced a strong tendency in 
favor of private codification by means of a ‘‘restatement.’’** Professor 
(now Judge) Lauterpacht,'* on the other hand, strongly favors official 
codification by international treaties. ‘‘Unless,’’ he writes, ‘‘the work of 
codification is thought of in terms of eventual acceptance by governments, 
it has little meaning.’’ With this opinion this writer fully concurs. Sci- 
entific restatement at best has only persuasive authority, and is not legally 
binding. There can be no doubt that a revision of the laws of war must 
take the form of international treaties, signed and ratified, so as to con- 
stitute legally binding rules. 

Lauterpacht, writing on codification of international law in general, 
states that codification need not be conceived as universal codification 
whose raison d’étre lies in acceptance by all governments. But, as far as 
the revision of the laws of war is concerned, the participation and ratifi- 
cation by the greatest possible number of states, and especially by all mili- 
tarily important states, is absolutely essential. Phillips rightly insists that 
a revision of the laws of war is only meaningful if it can be honestly and 
unequivocally accepted by at least all the important states. 

Certain fundamental principles must be observed in a treaty on the re- 
vision of the laws of war, apart from its acceptability to all the important 


1333 Department of State Bulletin 69-79 (1955). See R. R. Baxter in 49 A.J.LL. 
548-555 (1955). 

14See also this writer’s Spanish lectures, held in 1954 at the Cursos Francisco a 
Vitoria in Spain, now published as a book, La Problemdtica Actual de las Leyes de la 
Guerra (Valladolid, 1955). 

15 Thus a unilateral restatement of the laws of war by the states of the free world is 
suggested by C. P. Phillips, ‘‘Air Warfare and Law,’’ in 21 George Washington Law 
Review 311-335, 395-422 (1952-53). 

16 Thus Bivens, in 48 A.J.I.L. 140-145 (1954), proposes the revision in the form of 
a restatement of the laws of war for the armed forces of collective security organizations. 

17 See Sir Cecil Hurst in 32 Grotius Society Transactions 135-153 (1946); see also 
recently Sir Arnold D. McNair, The Development of International Justice (New York, 
1954). 

18 H. Lauterpacht, ‘‘Codification and Development of International Law,’’ in 49 
A.J.I.L. 16-43, esp. at 31-35 (1955). 
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states. In order to be acceptable to all the important states, such revision, 
while taking humanitarian interests into account to the highest possible 
degree, must at the same time be adapted to the necessities of war. Laws 
of war, to be accepted and to be applied in practice, must strike the correct 
and just balance between, on the one hand, the principles of humanity and 
chivalry, and, on the other hand, military interests. The laws of war are 
in essence a reconciliation between these contradictory interests, just as the 
reconciliation between the contradictory interests of the belligerents and 
the neutrals is the essence of the law of neutrality. It is therefore likely 
that the revised laws of war will be stiffer than the rules of 1907. It will 
not be possible, for instance, to exclude aerial warfare. The fact that the 
drafters of the Hague Air Warfare Rules of 1923, which Phillips calls a 
‘*juridical fantasy,’’ did not take military necessities sufficiently into ac- 
count, has prevented their acceptance by states. It is probable that the 
protection of the civilian population will have to be restricted. But taking 
military necessities into account does not at all mean the acceptance of all 
the inhuman excesses of the last great war. Military authorities stand 
particularly in favor of the laws of war. Many military experts have, 
for instance, voiced their conviction that indiscriminate aerial bombard- 
ment during the second World War had no military value comparable to 
the expenses incurred, the efforts required, and the sufferings caused. 
Military experts are of opinion that the ruthless conduct of the last great 
war, rather than having broken the resistance of the enemy, strengthened 
the will to resist and lengthened the war. Military experts know—and this 
writer has not only studied the laws of war for many years, but has, as a 
front officer during the first World War, gained the only real experience 
of the laws of war, not in the armchair, but on the battlefield—that the laws 
of war, however imbued with the spirit of humanity, are at the same time 
a matter of military necessity. The revised laws of war must have a real- 
istic basis; on the other hand, they must be far removed from the present 
trend toward savage inhumanity and barbarian lawlessness. 

Finally, the revised rules must be free from any ambiguity. Judge 
Max Huber has recently rightly insisted on the fact that there is no part 
of international law where entire clarity and precision are more necessary 
than in the laws of war. 

While, therefore, a valuable revision of the laws of war must be made 
by treaties, based on the above-mentioned principles and ratified by at 
least all militarily important states, the preparation of such revision is a 
task of private scholars and associations. Lauterpacht, while insisting on 
international treaties, also insists on the independence of the codifying 
agency from governments. It is significant that the Report of the Three 
states that it cannot be the task of the Institut de Droit International to 
proceed to a restatement of the laws of war, that the Institut can only 
“‘déblayer le terrain,’’ and can only examine certain principles which 
might serve as a starting point for such revision. But the preparatory 
task includes not only the examination of these principles, which will be 
treated in the next chapters, but also the enormous work of investigating 
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and clarifying the present status of the laws of war. For such task a re- 
vived Harvard Research in International Law, whose earlier restatements 
have been recognized everywhere as being of great value, would be com- 
petent. This reactivated Research could be charged, inter alia, with the 
preparation of the revision of the laws of war by a body composed of the 
leading international lawyers of the whole world in this field. 


III 


In treating substantive problems of the revision of the laws of war, we 
start from the question: When do or should the laws of war apply? The 
answer was always: in times of war. But the definition of ‘‘war in the 
sense of international law’’ was uncertain and ambiguous. Today the situ- 
ation is much clearer in this respect. Article 2, paragraph 4, of the United 
Nations Charter contains the obligation of the Members not to resort to 
the use or threat of force in their international relations. The laws of war 
apply, therefore, in any situation of large-scale international fighting, 
whether or not it is called war, whether or not the fighting groups are states 
in the sense of international law. They often apply also in civil wars. 
This widest application of the laws of war is confirmed by the recent prac- 
tice of states, in the fighting between the Arab States and the Jews (prior 
to the establishment of the State of Israel), in the war in Indo-China 
against the Viet-Minh, in the armed conflict in Korea. It is also specially 
sanctioned by the rules of the Geneva Conventions of August 12, 1949, 
which make a minimum of these norms binding even in civil wars, apart 
from agreements and from the recognition of insurgents as a belligerent 
party. 

While the applicability of the laws of war has thus been widely extended, 
new ideas have been voiced to the effect that the same laws of war should 
not be valid for all belligerents; the revised laws of war should be dis- 
eriminatory. This new idea has appeared in two forms: The first form is 
the postulate that the laws of war should discriminate between the legal 
and the illegal belligerent. It has been positive international law since 
the time of Grotius that the laws of war apply equally to just and unjust, 
legal and illegal wars. This principle was strongly reaffirmed after the 
first World War by Rolin;?® and recently by Hyde *° and Lauterpacht.”* 
Recently, however, the doctrine of different laws of war for the legal and 
the illegal belligerent has been defended by a number of writers, ¢.g., 
Yepes,”? Seelle,?* Quincy Wright,* and Lauterpacht.”® 

19A. Rolin, Le Droit moderne de la guerre, Vol. 1, p. 10 (1920). 

20 Charles Cheney Hyde, International Law, Vol. III, p. 1693 (2nd ed., Boston, 1945). 

21‘*The Grotius Tradition in International Law,’’ 23 British Year Book of Interna- 
tional Law 1-53, at 39 (1946); Oppenheim-Lauterpacht, International Law, Vol. II, 
p. 150 (6th ed., London, 1940). 

22 Philosophie du Panaméricanisme 46 (1945). 

28 In 58 Revue Générale du Droit International Public 58 (1954). 

24‘*The Outlawry of War and the Laws of War,’’ in 47 A.J.I.L. 365-376 (1953). 

25 Oppenheim-Lauterpacht, op. cit., note 5 supra, 217-223; H. Lauterpacht, ‘‘ Rules of 
Warfare in Unlawful War,’’ in Law and Politics in the World Community, op. cit. supra, 
89-113. 
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Quincy Wright believes that the laws of war are still important; but 
since, according to him, war has been outlawed, the international commu- 
nity stands toward the illegal belligerent in a relation analogous to that of 
the national state towards the rebels in a civil war. This analogy is self- 
defeating ; for when the laws of war apply in a civil war, they apply equally 
and without discrimination to the troops of the government and to the 
troops of the rebels. The illegal belligerent has, according to Wright, no 
more powers than in time of peace. He has no rights as a belligerent 
occupant, no right to destroy foreign armed forces, no right to confiscate 
foreign property, no right to capture merchant vessels on the high seas. 
The illegal belligerent must pay reparations for all damages to life and 
property which have resulted from his military operations, whereas the 
legal belligerent owes only reparations for acts done in violation of the 
laws of war. He admits that the ‘‘humanitarian’’ laws of war are valid 
for the legal and illegal belligerent and that both have a right to punish 
individuals guilty of violation of such laws. 

It is obvious that these statements are in clear contradiction with the 
present practice of states; nor can they have much practical value as pro- 
posals de lege ferenda. War has not been ‘‘abolished.’’ The present 
primitive state of international law makes any analogy with an advanced 
municipal law futile. Even a more advanced international law, as a law 
binding on great groups of men who dispose of power, will be very dif- 
ferent from municipal law, which is essentially a law among individuals. 
Even in municipal law, situations arise where negotiations, as in the case 
of great strikes, or fighting, as in the case of civil wars, must be resorted 
to. There is, moreover, the military impossibility of such a distinction, 
which would seriously endanger the troops and the civilian population of 
the legal belligerent. Wright must admit that the proposed distinction 
can only be applied after the end of hostilities—but the laws of war apply 
primarily durante bello—and under the supposition that the illegal bel- 
ligerent has been vanquished, a supposition which is not warranted by 
history. 

Lauterpacht stated in 1952, contrary to his former writings, that the 
equal application of the laws of war to the legal and illegal belligerent can 
no longer be upheld, and in 1953 made some specific proposals de lege 
ferenda. He says, for instance, that a peace treaty imposed by a victorious 
illegal belligerent has no juridical validity. But what about the Treaty 
of Moscow of 1940? He states that title by conquest has no juridical 
validity in favor of an illegal belligerent. But Great Britain recognized 
de jure the illegal conquest of Ethiopia. Thirdly, he proposes that an il- 
legal belligerent should assume all reparations for all damages he has 
caused by his conduct of an illegal war. Fourth, an illegal belligerent 
cannot derive rights from his illegal action; he derives no title and cannot 
transfer title to property acquired in connection with the conduct of war, 
as by requisitions, certain confiscations, or condemnations by a prize court. 
He fully recognizes that this is not a statement of the law actually in force, 
but only proposals de lege ferenda. He also recognizes that all these ques- 
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tions are of minor importance, that they all refer rather to the liquidation 
than to the conduct of war, and that they all necessarily depend on the 
final defeat of the illegal belligerent. 

The overwhelming majority of recent writers on this topic reaffirm, like 
this writer, not only the validity of the equal application of the laws of 
war to all belligerents, but also the necessity—for practical reasons—that 
this nondiscrimination should be also fundamental to the revision of those 
laws; see, for instance, Rousseau, Balladore Pallieri, Castrén, Schiatzel,”® 
Ford,”” Alf Ross,”* and Verdross,”® as well as the recent practice of states 
and decisions of national and international courts.*° 

Lauterpacht himself fully recognizes in his study of 1953 that durante 
bello the laws of war must apply identically to the legal and to the illegal 
belligerent. The illegal belligerent during warfare has the same rights as 
the legal belligerent. Lauterpacht mentions particularly that the illegal 
belligerent also has all the rights of a belligerent occupant, e.g., to the 
obedience of the civilian population. He recognizes, as the Nuremberg 
Trials do, the untenability of the ‘‘logic’’ that an illegal belligerent has 
not a single belligerent right. It follows that even a vanquished illegal 
belligerent cannot be held guilty of war acts as such, but only of violations 
of the laws of war. With these statements we fully concur. 

The Report of the Three of the Institut de Droit International again 
mentions the discriminatory character of the laws of war as a preliminary 
problem which must be solved before a real revision is undertaken. It is 
clear that the solution of this problem must be against such discriminatory 
character durante bello. 

The second form of discrimination presently discussed in the literature 
stands for special laws of war in favor of the troops acting under a mili- 
tary sanction by the United Nations. Such military sanction no doubt 
constitutes a legal use of force; but it is certainly use of force in interna- 
tional relations. Early some voices were heard arguing that United Na- 
tions troops should not be bound by any laws of war. But Philip C. 
Jessup ** has insisted with great energy that such troops must be bound 
by legal norms just as are police officers under municipal law. The present 
discussion turns only on the question whether there should be special laws 
of war in this case. 

Quincy Wright ** proposes to give to United Nations troops even more 
rights than the legal belligerent, although he recognizes that those rights 


26 W. Schatzel, ‘‘ Agressionskrieg und Haager Kriegsrecht,’’ 24 Nordisk Tidsskrift for 
International Ret 17-31 (1954). 

27 W. J. Ford, De Volkenrechtelijke positie van verzetsliedern 299, 300 (Amsterdam, 
1955). 

28 ‘‘Denmark’s Legal Position during the Occupation,’’ 1 Jus Gentium 2-21 (Copen- 
hagen, 1949). 

29 Op. cit. note 3 supra, 361. 

80 See, e.g., U. 8. v. List, XI War Trials 1247; The Adelaide Star’’ case, decided in 
Denmark, 1 Jus Gentium 117-228 (1949). 

31 A Modern Law of Nations (New York, 1948). 

82 Loc, cit., note 24 supra. 
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must not be unlimited; for, he states, while even a legal belligerent fights 
primarily in the interest of a single state, an international military sanc- 
tion has a higher dignity, as it represents the interests of the international 
community. Proposals to codify the laws of war for United Nations troops 
have been made several times. We have already mentioned Bivens’ pro- 
posal. Professor Georges Scelle, as a member of the International Law 
Commission of the United Nations insisted—although unsuccessfully— 
that a high priority should be given to the elaboration of a code of rules 
of war for the military forces employed in an international military action. 
Such a proposal, in the form of a ‘‘restatement,’’ has recently been made 
again by Sir Arnold D. MeNair.** 

This writer is of opinion that these proposals neither state the law ac- 
tually in foree nor have much practical value. The first presupposition 
is that so-called collective security would normally function and lead to 
the speedy defeat of the aggressor. It is not necessary to go into details 
in order to show that this presupposition may not be fulfilled. Even in 
the armed conflict in Korea, there were no ‘‘forees of the United Nations 
engaged in pursuance of a decision of the Security Council’’ ; ** these forces, 
as Baxter * correctly states, were ‘‘not in a strict legal sense, execution 
forces of the United Nations, because they were only, in consequence of a 
recommendation of the Security Council, created to be at the disposal of 
a Supreme Command of the United States. These military forces were 
neither controlled nor directed by the United Nations.’’ 

The second reason against special laws of war for United Nations forces 
is a military reason. The operation of laws of war presupposes uniformity 
and identity for all belligerents and full reciprocity. Lauterpacht ** cor- 
rectly states that even in the case of a higher integration of the interna- 
tional community, including the effective legal capacity of its organs to 
determine the fact of aggression and to enforce the peace collectively, there 
will remain the necessity of regulating the conduct of hostilities, regardless 
of whether such collective enforcement is described as war or not. And he 
further states: 


Unless the force at the disposal of the international community is so 
overwhelming as to approach rapid police action permitting of no or- 
ganized resistance, it is doubtful whether such special rules can differ 
appreciably from those governing the principal aspects of the relations 
of belligerents in an ordinary war. 


With these statements we fully concur. The preliminary problem of the 
discriminatory character of the revised laws of war in this second form 
must therefore also be answered negatively. To this negative solution 
Judge Max Huber * recently lent his high authority, when he stated: 


38 Op. cit., note 17 supra. 34 Op. cit., note 5 supra, 224. 

35 Proceedings of the American Society of International Law, 1953, p. 97. 

36 Loc, cit., note 25 supra, 99. 
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It seems to me that this idea of discrimination must be totally avoided. 
For it would change nothing in the deplorable situation which hos- 
tilities, contrary to the regime of collective security, would constitute, 
but could only make them more atrocious. A minimum of humanity 
must be guaranteed even in hostilities contrary to international law. 
If the law is violated, at least the spirit of humanity should not be 
sacrificed. 


IV 


The preliminary problems dealt with in the preceding section turn on 
the discriminatory character of the revised laws of war. Other prelimi- 
nary proposals would make the laws of war equally applicable to all bel- 
ligerents, but envisage either different laws of war applicable to different 
kinds of wars, or a distinction within the laws of war. The first idea, 
which needs only to be mentioned briefly, is contained in the question * 
whether the laws of war should not distinguish between ‘‘small’’ and ‘‘big’’ 
wars, between limited wars and world or total wars. It is clear that inter- 
national law has hitherto made no such distinction. It is true that many 
authors writing today on the laws of war think primarily in terms of a 
third world war, whereas there have been, and may also be, small wars. 
But the laws of war must be the same for all wars. 

Much more important is the other preliminary problem discussed today, 
namely, the distinction within the laws of war between the so-called ‘‘hu- 
manitarian’’ law and the law for the conduct (methods and weapons) of 
war. If this distinction is meant especially in the sense that the ‘‘Geneva’’ 
laws of war should be upheld and developed, whereas the ‘‘ Hague’’ laws 
of war should be abandoned, this preliminary problem goes to the very 
essence of the laws of war and their revision, and therefore requires a 
fuller discussion. 

There is universal agreement that the so-called ‘‘humanitarian’’ prin- 
ciples of the laws of war remain valid and must be developed; even those 
who, as Nicolas Politis, took an absolutely negative stand as far as the 
laws of war are concerned, agreed. Today it is also agreed that this part 
of the laws of war is apt to be revised. And, indeed, new positive law has 
been created in this field by the Geneva Conventions of August 12, 1949. 
But doubts are voiced as to whether the laws of war dealing with the ac- 
tual conduct of war—methods and weapons—have any value at this junc- 
ture of history and whether there is any chance for their revision. It is 
sometimes said ** that these rules, contrary to the humanitarian norms, are 
not compatible with total war. But the answer is that the real problem is 
whether total war is compatible with the survival of civilization or even 
with the survival of mankind. The most serious argument contra is the in- 
effectiveness *° of rules concerning the actual conduct of war. There is 


38 See, e.g., G. Schwarzenberger, in 37 Grotius Society Transactions 1 ff. (1942); also 
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no doubt that a revision of this part of the laws of war presents great dif- 
ficulties, particularly today ; we will come back to this problem in the last 
section. Yet rules for the actual conduct of war are absolutely necessary, 
even in time of peace, because they correspond not only to humanitarian 
sentiments, but to military necessity; they are a requisite pre-condition for 
the punishment of war crimes; and are needed today to guarantee the sur- 
vival of civilization and even, perhaps, the physical survival of humanity. 

It seems to us, furthermore, that it is hardly possible to draw distinc- 
tions in the laws of war between the ‘‘humanitarian’’ rules and those regu- 
lating the actual conduct of war. First of all, it must be emphasized that 
the whole law of war, including the norms regulating its actual conduct, 
is humanitarian in character; it is in the truest sense a part of the law 
for the protection of human rights. On the other hand, the whole law of 
war, including the ‘‘humanitarian’’ rules, also corresponds to military 
necessity. 

Second, it is obvious that a complete neglect of the law regulating the 
actual conduct of war endangers the whole so-called ‘‘humanitarian’’ law 
and must lead to its ineffectiveness. ‘‘The provisions, or some of the pro- 
visions of the four Geneva Conventions,’’ writes Lauterpacht ** in one of 
his tortured phrases, ‘‘may—and that is sufficient—be capable of applica- 
tion even if humanity is subjected to the ordeal of atomic warfare and even 
if the conduct of war should again be characterized by lawlessness rather 
than by scrupulous observance of the law.’’ But the answer is that even 
this ‘‘may’’ is doubtful and in any case insufficient. The International 
Committee of the Red Cross years ago warned against the disastrous ef- 
fects of lawless warfare upon the whole humanitarian law. 

Third, it is not possible to draw a clear dividing line between the hu- 
manitarian rules and the norms governing the actual conduct of war. 
Nothing is more instructive in this sense than the Geneva Conventions of 
1949.42 The Geneva Diplomatic Conference emphasized again and again 
its lack of competence as to the laws concerning the actual conduct of war; 
many rules of the conventions are inspired by experience in the conduct 
of the second World War and show the impression of the atrocities per- 
petrated during that war and the influence of modern conditions of war- 
fare, without taking any stand as to their legality. The influence of total 
war—the vanishing dividing line between armed forces and civilian popu- 
lation can be seen in a number of principles of the Geneva Conventions. 
On the other hand, there are nevertheless many norms which deeply influ- 
ence the law concerning the actual conduct of war: the prohibition of re- 
prisals against protected persons, the prohibition against taking hostages, 
the prohibition of individual or mass forcible transfer, as well as deporta- 
tions of protected persons from occupied territory regardless of their mo- 
tive, prisoner-of-war status for members of organized resistance movements, 
under certain conditions, even in occupied territory. There can be no 


41‘*The Revision of the Laws of War,’’ 29 British Year Book of International Law 
360-382, at 372 (1952). 
42 See Josef L. Kunz, loc. cit., note 11 supra, 291-298, 301-304. 
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doubt that these norms have the most far-reaching influence on the law of 
belligerent occupation, an important part of the rules governing warfare. 

These second and third considerations have recently been strongly em- 
phasized. Max Huber writes: 


The present laws of war present considerable and very dangerous 
lacunae. If this abyss is not filled out and if one continues to exploit 
for warlike purposes the available technical possibilities, as, unfortu- 
nately has been the case since 1907, the value and very existence of 
all that remains of the laws of war and, even of the law of nations in 
general, will become problematical.** 


Spaight writes: 


The historians of the future will be puzzled by or will wax cynical 
about, the conclusion of the new Geneva Conventions in 1949, and the 
failure of the Powers who agreed to them to do anything to regulate 
also those methods of war which, if continued, will make the humani- 
tarian Conventions read like hypocritical nonsense.** 


The second and third considerations have recently been strongly 
stressed by the International Committee of the Red Cross in its elabora- 
tion of new rules for the protection of the civilian population. Whereas 
the first three Geneva Conventions are revisions, the Fourth Convention, 
relative to the Protection of the Civilian Population, creates new interna- 
tional law. This Fourth Convention applies only in Articles 13 to 26 to 
the whole population of the countries in conflict. Articles 35 to 46 apply 
only to protected persons in the territory of a party to the conflict; Ar- 
ticles 47-48 apply only to protected persons in occupied areas; Articles 
27-34 are common to both groups of persons. This convention does not 
deal with the methods and weapons of warfare. Thus no convention con- 
cerning the protection of the whole civilian population in all circumstances, 
nor a convention concerning protection against aerial bombardment was 
enacted. The ‘‘general protection’’ of the civilian population found no 
expression in rules, but only in the recommendation of ‘‘sanitary and se- 
curity zones,’’ which is not legally binding. 

The second and third considerations, discussed above, have now forced 
the International Committee of the Red Cross to elaborate new proposals 
which tend toward a new creation of the whole laws of war, with special 
reference to the protection of the civilian population.*® In the Introduc- 
tion to the Draft Rules ** the International Committee begins by saying: 
*‘The whole world is longing for peace, but living in fear of war.’’ ‘‘The 


43 Loc. cit., note 37 supra, 432. 

4499 Journal of the Royal United Service Institution 61 (1954). 

45 This writer is indebted to the International Committee of the Red Cross for send- 
ing him the text of the proposed Draft Rules in English and French, as well as the 
accompanying materials. See also Erik Castrén, ‘‘La Protection juridique de la popula- 
tion civile dans la guerre moderne,’’ 59 Revue Générale de Droit International Public 
121-136 (1955). 

46 International Committee of the Red Cross: Draft Rules for the Protection of the 
Civilian Population from the Dangers of Indiscriminate Warfare (D 386 b) with com- 
mentary (Geneva, June, 1955. Mimeographed. 115 pp.). 
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developments in the means of war would, if they were to continue com- 
pletely unchecked, make any new conflict a catastrophe out of all propor- 
tion to the objects which those responsible for starting it wish to attain,’’ 
and ‘‘there would be a danger that all of the Geneva Conventions, how- 
ever complete they may be, might remain inoperative, if the belligerents 
were not limited in any way in their choice of methods and weapons of 
war.’’ ‘‘Scientifie progress leads to nothing but ruin and death, if it is 
not controlled by reason. It is therefore war which must give way to the 
demands of humanity.’’ For this reason the Committee had to go beyond 
the ‘‘Geneva’’ into the ‘‘Hague’’ laws of war. The field covered by the 
Draft Rules is rather different from that covered by the Geneva Con- 
ventions. 

The idea of the Committee was to ‘‘re-affirm permanent principles,’’ to 
establish ‘‘ultimate barriers beyond which armed conflicts would end in 
extermination pure and simple,’’ but to ‘‘reaffirm them in closer conform- 
ity with present-day facts.’’ The Committee convoked a Commission of 
Experts, consisting of fifteen persons,*7 which met at Geneva from April 
6 to 13, 1954.*° The experts confirmed that certain basic principles of the 
laws of war established before aviation existed, such as those prohibiting 
direct attack on noncombatants or the causing of unnecessary harm, were 
still in foree. They agreed that a code of rules for aerial warfare was most 
needed ; they recognized also that military necessities must in certain cases 
give way to those of humanity. Finally, they agreed that attempts to pro- 
duce a code of rules would be all the more effective if states would agree 
to renounce the use of weapons of mass destruction. After these prepara- 
tions, the Committee has worked out Draft Rules consisting of five ‘‘gen- 
eral principles’’ and 16 articles containing rules of application. While 
it is not possible here to give a full analysis of all the draft rules proposed, 
some fundamental principles should be emphasized: acts of violence are 
only justified if their object is the destruction, or placing out of action, 
of the enemy armed forces, whereas acts directed against the civilian popu- 
lation are prohibited. The Draft Rules contain proposals as to the con- 
cept of the ‘‘civilian population’’ and propose a list of ‘‘military objec- 
tives.’’ The principle of proportionality is strongly emphasized. The use 
of weapons which, even if directed against the enemy armed forces, would, 
by their nature or effect, cause considerable losses among the civilian popu- 
lation, is excluded. These principles, imposing imperative limits deter- 
mined in accordance with the requirements of humanity to the necessities 
of war, are applicable under all circumstances, whatever the means or 
weapons employed. Hence, for instance, not only machine-gunning of 
civilians at point-blank range from aircraft, but also bombardments by 
rockets and guided missiles should be prohibited. No fundamental differ- 
ence between the persons whom a member of the armed forces is authorized 
to attack on the ground and those he is authorized to attack from the air 


47 Among them two Americans, Major R. R. Baxter and Mr. Raymund T. Yingling. 
48 See Commission of Experts, Summary of opinions (D 347 b) (Geneva, May, 1954. 
Mimeographed. 14 pp.). 
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ean be recognized. International bombardment of civilian populations, 
as such, is forbidden; attacks for the terrorization of the civilian popula- 
tion are prohibited. A recognized military objective is an objective the 
military importance of which in times of armed conflict is generally ac- 
knowledged ; an annex enumerates the following categories: armed forces, 
their equipment, communications and stores; industries engaged in the 
production of arms and military supplies, but not in the manufacture of 
food products; installations, positions or constructions occupied by the 
armed forces, as well as combat objectives; stores of arms or military sup- 
plies; airfields and naval base installations; railways, roads and canals of 
definitive military importance or of a strategic character; plants of broad- 
casting and television stations; telephone and telegraph exchanges of defi- 
nite military importance; industries concerned with national defense and 
the plants of power-producing centers feeding them; experimental and 
scientific research installations the nature or purpose of which is clearly 
military. Indiscriminate bombing from the air is prohibited; weapons of 
unpredictable and uncontrollable effects are forbidden, especially the use 
of asphyxiating, poisonous or other gases, bacteriological methods of war- 
fare and all similar liquids, as well as the use of substances which, when 
disseminated by the deflagration of a projectile or by any other means, 
are dangerous to human beings by reason of their radioactivity or other 
similar effect. 

The Draft Rules are now open for study, discussion, and improvement ; 
they will be presented to the next International Red Cross Conference 
which will meet at New Delhi in October, 1956. After that the time may 
have come for the convocation of a new diplomatic conference to prepare 
a new international convention. 


V 


Discussion of the ‘‘preliminary problems’’ of the revision of the laws 
of war seems to have led to the following conclusions: The revised laws of 
war must apply in all cases of armed international conflict, and even in 
civil wars; they must apply durante bello equally to the legal and the il- 
legal belligerent, to the ‘‘aggressor’’ and to United Nations troops en- 
gaged in an international military action; they must apply to all wars, 
small or big; they must embrace not only the humanitarian rules, but also 
those regulating the actual conduct of war—methods and weapons. As to 
the procedure for the revision of the laws of war, it must be done ulti- 
mately by international treaties, although the preparation of this revision 
is a task for the science of international law. 

It seems to this writer that, while the so-called ‘‘preliminary problems’’ 
of revising the laws of war are resolved, the principal task is a correct in- 
vestigation as to what are the laws of war actually in force. For their re- 
vision does not start ab nihilo, but from a development which is at least 
three centuries old. In this respect a primary problem arises: Is it con- 
venient or is it even possible to attack the problem of revising the laws 
of war without at the same time doing something about the law of neu- 
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trality? True, while the law of neutrality presupposes war, the laws of 
war can apply even if there were no law of neutrality. In fact, the law 
of neutrality was developed relatively late. It could, therefore, be argued 
that the law of neutrality should be left alone in order to concentrate 
fully on revision of the laws of war. But since the law of neutrality, as 
partially codified in 1907, is intricately linked with the laws of war, it 
seems difficult to revise the latter without at the same time giving some 
attention to the law of neutrality, especially since that law is ac- 
tually in an even more chaotic condition than the laws of war. 

Whereas, prior to 1920, neutrality was recognized as a benevolent insti- 
tution, serving to limit the conduct of war and to localize wars, a very 
different estimate of neutrality prevailed at the time of the foundation of 
the League of Nations and the conclusion of the Kellogg Pact. There were 
many writers who told us that the law of neutrality, ‘‘being incompatible 
with the League of Nations Covenant,’’ had been abolished like the laws 
of war, and neutrality was looked upon as something immoral, if not crimi- 
nal. Naturally, these ideas were completely contradictory to the law and 
practice of states. There were many strictly neutral states in the wars 
between 1920 and 1930 and there was a strong movement toward neutrality 
after 1930 up to the first part of the second World War. It was again 
asserted, in connection with the United Nations Charter, that the last 
traces of neutrality had disappeared. Yet the problem of neutrality re- 
mains in law, in the practice of states and in politics. ‘‘The law of neu- 
trality,’’ writes Stone,*® ‘‘is not visibly more obsolete in the mid-twentieth 
century than it was in the ill-fated League of Nations.’’ Neutrality is far 
from dead and the problem of neutrality is far from disappearing.” It 
is clear that the neutrality of certain states like Ireland or Sweden during 
the second World War was not illegal. Even if the United Nations Charter 
worked normally, there are possibilities of neutrality, as, e.g., in the case 
of a legal war under Article 51, before the Security Council has reached 
a decision. Much more important is the fact that all of Chapter VII of 
the Charter is practically dead; there is no definition of aggression, there 
are no treaties concluded under Article 43; the Security Council is para- 
lyzed by the veto in a world split by an abyss. Only decisions of the Se- 
eurity Council under Article 39, which the Members under Article 25 are 
bound to accept and to apply, exclude neutrality. Even recommendations 
of the Security Council under Article 39 are not legally binding and do 
not absolutely exclude neutrality. This was seen in the armed conflict in 
Korea, where there were Commissions of ‘‘ Neutrals,’’ composed, apart from 
Switzerland, entirely of Members of the United Nations. Equally, recom- 
mendations by the General Assembly under the ‘‘Uniting for Peace’’ reso- 
lution—and it is doubtful whether such recommendations, in the present 
world situation, could be made—are not legally binding and do not ab- 
solutely exclude neutrality. The Geneva Conventions of 1949 definitely 
presuppose neutrality, and it holds a very important place in these con- 


49 Op. cit., note 7 supra, 382. 
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ventions.** Switzerland has remained, Austria has become, a permanently 
neutral state. The loss of the power of the United Nations to enforce 
peace, and the deep split between the free and the Communistie worlds 
have, as Verdross ** recently stated, led to a re-evaluation of neutrality, 
in contrast to that prevailing after 1920. Neutrality, writes Castrén, re- 
mains a subject of importance. The terrible power of new weapons of 
mass destruction has produced a widespread longing for neutrality. 

On the other hand, there can be no doubt that the law of neutrality has 
entered a new phase of its development since 1920, that there is a con- 
temporary crisis of neutrality, that the coming of general international 
organizations, the ideas, although not realized, of the abolition of war and 
of collective security, have had a profound influence on the classic law of 
neutrality. Violations of the law of neutrality by belligerent states, re- 
treat of neutrals by renunciation of rights, and violation of neutral duties 
in the form of so-called ‘‘non-belligerency’’—a purely political, not a legal 
concept—have brought about a chaotic condition, have produced a constant 
oscillation between a pretended abolition and a strong reaffirmation of 
neutrality ; and have rendered the law of neutrality at present one of the 
most uncertain parts of international law. 

Wishful thinkers, closing their eyes to the non-existence of collective 
security in the United Nations, are therefore strongly inclined to leave the 
subject in this uncertainty which at the same time can help political ex- 
pediency, since it permits, according to political motives, insistence upon 
the law of neutrality at one time and invocation of its non-existence at an- 
other time. That is the reason why there is much more opposition to the 
revision of the law of neutrality than to the revision of the laws of war. 
Lauterpacht ** has stated the consequences of the oscillation mentioned in 
these words: 


The traditional law of neutrality has undergone a profound change. 
It may be too early to translate that change into precise legal rules. It 
is probably too late . . . to attempt to give more precision and vitality 
to the old law of neutrality. 


Hence: 


From a wider point of view there may be weighty objection to a re- 
newed attempt at codification of the law of neutrality, on the tradi- 
tional basis of the absolute equality of the belligerents. 


The Report of the Three of the Institut de Droit International—and this 
Report clearly shows the hand of Lauterpacht—touches the law of neu- 
trality only in one short sentence in the form of a question and knows no 
more neutrals at all, but only ‘‘neutrals.’’ Stone,®* fully recognizing the 
contemporary crisis of neutrality, is much more realistic: 


Neutrality and its traditional rules are destined for a period of travail, 
in which these rules remain legally relevant, if often merely as a meas- 


51 See Kunz, loc. cit., note 11 supra, 288-290. 
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ure of the deviation of practice. . . . But the law of neutrality will 
escape the effort to displace it by a modern version of the just war 
doctrine: neutrality and its rules are not likely to disappear or to be 
replaced. 


As the law of neutrality remains of great importance, a clear statement 
and revision of the law are also important. Modern treatises fully deal 
with it. A restatement of the law actually in force must examine ‘‘quali- 
fied’’ neutrality, must examine whether and, if so, in what way, the liberty 
of action of neutrals and their duties under the regime of classic neutrality 
are affected by their membership in the United Nations. But the classic 
law of neutrality is also of importance in the case of non-members of the 
United Nations, in the case of permanently neutral states such as Switzer- 
land and Austria, and, moreover, in cases where the Security Council does 
not or cannot make a decision under Article 39. It is this latter certainly 
very possible eventuality which leads Colombos * to state that the discus- 
sion of classic neutrality is also of practical interest, as in such case ‘‘the 
British Commonwealth and the United States may well decide to maintain 
a strict neutrality in the traditional sense of the doctrine.’’ As the law 
of neutrality is so closely connected with the laws of war in the air, on land 
and especially as far as concerns contraband, blockade and unneutral serv- 
ice, which embrace the totality of economic relations between neutrals and 
belligerents, Max Huber ** considers it advisable to include the revision of 
the law of neutrality in the revision of the laws of war. 


VI 


The practice of states and the overwhelming majority of writers are 
agreed that international fighting does and may take place and that, 
therefore, the laws of war continue to be important. On the other hand, 
there is also agreement that the actual laws of war are inadequate. The 
U. 8. Military Tribunal in the J. G. Farben Trial stated: 


It must be admitted that there exist many areas of grave uncertainty 
concerning the laws and customs of war. Technical advances in 
weapons and tactics used may have made obsolete, in some respects, or 
may have rendered inapplicable, some of the provisions of the Hague 
Regulations, having to do with the actual conduct of hostilities. 


Castrén ** admits that ‘‘only a few of the laws of war and neutrality now 
in foree are suited to present-day conditions, and belligerents do not pay 
much regard to them.’’ 

It follows that a revision of the laws of war—land, air, naval, economic, 
psychological warfare—is urgently necessary. The urgent necessity, which 
this writer has insisted upon, is now upheld by most writers; Max Huber 
emphasizes this necessity to the utmost; the Commission of Experts of the 
International Committee of the Red Cross agreed; the new Draft Rules 
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take this urgent necessity as their starting point. But the preliminary 
task of the revision is an objective, scientific and full investigation as to 
what the laws of war actually are. Here the jurist has to function as a 
jurist de lege lata; he has to find the law as it is without deforming it, 
regardless of whether he likes it or not. Only such objective statement 
ean be the basis from which the jurist and others can operate de lege 
ferenda. This investigation has not yet been made. The laws of war have 
not yet been fully studied in their operation during the first World War, 
even less so for the second World War and the period since 1945. An 
enormous body of material, hitherto hardly touched and certainly not yet 
scientifically scrutinized, is awaiting the investigator: the practice of states 
during and since the two great wars, the instructions of the high commands, 
national, international and prize court decisions, diplomatic negotiations, 
proceedings of the United Nations, of regional organizations, treaties, atti- 
tudes of states at diplomatic conferences, scrutiny of the Geneva Conven- 
tions of 1949 and many other documents. The question is to determine 
objectively and equally far removed from wishful thinking and from 
prejudiced proposals de lege ferenda, to what extent the traditional law is 
still binding. As Max Huber" states, it is necessary to determine the de- 
gree of validity of the Hague Conventions: Which states are actually bound 
by them? This question is of particular importance, because of the st 
omnes clause ; for the same reason it is necessary to determine how far the 
content of these conventions is binding as customary general international 
law. It is necessary to determine whether certain norms, even if still 
valid, are considered as obsolete or as inapplicable because of total war 
and of new weapons of mass destruction. Max Huber himself states that 
“the great question is whether it is possible to return to the concepts of 
former times,’’ and he bluntly asks: Is it now the law that terrorization 
pure and simple is allowed? 

The most serious problem is to investigate whether violations of the laws 
of war constitute merely violations or are, at the best, justifiable as re- 
prisals, or whether, by revolutionary procedure, they have created new law. 
It is still more important to inquire whether the fundamental principles 
underlying the whole law of war are still in force. 

There can be no doubt that ‘‘the laws of war were regularly and on a 
mass scale violated by all the belligerents, in the Second World War.’’ °° 
But some writers take the comfortable although hardly tenable stand that 
there were violations only by the enemy, whereas ‘‘British and U. S. prac- 
tice corresponded with previous practice, subject to the modifications which 
changes in modern warfare have rendered necessary’’; they were only 
“‘adaptations of some of the principles which have been rendered necessary 
by the modern conditions of war at sea, but which have never infringed 
the laws of humanity and the basic rules of international law.’’® Hence, 
Colombos stands against the idea that the laws of war were exploded dur- 
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ing the two great wars. He insists that war must be waged in accordance 
with humanitarian principles and that it is necessary to conform belligerent 
rights with the rules of neutrality. Hence his stand against unrestricted 
submarine warfare and in favor of the continuing validity of the London 
Protocol of 1936. On the other hand, revision of the laws of war at sea 
will have to adopt the new ‘‘adaptations’’: belligerent right of visit and 
search in port, use of the economic weapon against the finances and trade 
of the enemy, establishment of long-distance blockades, defensively armed 
merchant vessels, which all are now in accord with ‘‘accepted principles of 
the law of nations.’’ Opinions are by no means unanimous. According 
to Castrén,*' for example, ‘‘violation of existing rules does not create new 
ones and the importance of changed conditions has been widely exagger- 
ated.’’ He agrees with Colombos that the London Protocol of 1936 is today 
actually in force and that unrestricted submarine warfare—a violation of 
the law of humanity, of neutrality, and of the freedom of the high seas— 
is strictly illegal.** But, according to him, the arming of merchant ves- 
sels even for defensive purposes ought not to be allowed, and the estab- 
lishment of war zones on the high seas is illegal de lege lata and de lege 
ferenda.** The idea that the long-distance blockade may be a revolution- 
ary creation of new law has also been hinted at by Stone.** 

Lauterpacht also, in his seventh edition (1952) of Oppenheim’s second 
volume, starts like Colombos from the idea that ‘‘the Second World War 
witnessed war crimes on a scale, unprecedented in history, on the part of 
Germany, and, to a lesser part, of some of her Allies,’’ and bases his an- 
alysis of the new developments as to the rules of war ‘‘to a considerable 
extent on the record of the violations of the laws of war by Germany and 
her allies, and on the decisions of the various war crime tribunals.’’ © 
Hence, he considered unrestricted submarine warfare by Germany—the 
‘American practice’’ is only mentioned in a footnote—as illegal ‘‘in dis- 
regard of the London Protocol of 1936.’’® But even here he doubts 
whether atomic bombing can be considered as illegal in law, and expresses 
a suspicion that the dividing line between combatants and noncombatants 
has ceased to exist. In an extremely curious sentence ® he justifies, in 
1952, atomic bombing of Germany during the second World War under a 
hypothesis which has not arisen, at a time when it was notorious that the 
first atomic bombs had been dropped on Japan. But in his study pub- 
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lished in 1953,°* Lauterpacht goes much farther. He states ‘‘that it may 
be unprofitable to inquire whether the practice of aerial bombing [at the 
end of the second World War] was in accordance with international law.’’ 
He comes to the conclusion that in the matter of aerial bombardment and 
atomic warfare 

there is little that legal principle as deduced from generally acknowl- 

edged law and practice can supply as a reason for prohibiting or dras- 

tically limiting the use of these instruments of war. 
He denies not only that there is any law in force, but teaches also that 
‘‘probably there are at present no overriding, universally or generally 
agreed, juridical principles of the laws of war.’’ He states that the 
‘‘eontinental doctrine’’ has not been accepted in Anglo-American countries. 
But such a statement, pure and simple, is misleading.®® The true differ- 
ence between the continental and the Anglo-American doctrine concerns 
only economic warfare; but with regard to the principle that military acts 
are not allowed to be directed against the civilian population, both doc- 
trines are identical. ‘‘All members of the enemy,’’ wrote Wheaton, ‘‘may 
be lawfully treated as enemies in a public war, but it does not follow that 
all these enemies may be lawfully treated alike.’’ That ‘‘the continental 
doctrine’’ [in this sense] is now a relic of the past,’’ that total war has 
reduced the distinction between armed forces and the civilian population *° 
**to a hollow phrase,’’ is, to say the least, certainly exaggerated. The 
equally pessimistic Phillips ™ also speaks of the ‘‘functionally non-existent 
distinction between combatants and non-combatants. ’’ 

According to Lauterpacht the only principle which remains unchallenged 
is that the civilian population must not be made the object of attack un- 
related to military operations and directed exclusively against them; 
bombing for mere purposes of terrorization is equally unlawful. But he 
must admit that the practical importance of this exception is of limited 
value. The fact that at the end of the second World War the protection 
of the civilian population became largely nominal, is, according to him, 
‘‘not due merely to reciprocal adoption of reprisals.’ He considers that 
the legality of the atomic weapon ‘‘is not capable of a categorical answer.”’ 
As to unrestricted submarine warfare ‘‘the problem involved is deeper than 
that raised by the arming of merchant vessels and by the interplay of 
the operations of reprisals. It touches upon the reality of any solution 
grounded previously in the distinction between combatants and non- 
combatants.’’ Hence the Germans with their ‘‘illegal practice’’ are now 
the creators of the new law? Whereas he recorded in 1952 that the Nu- 
remberg Tribunal upheld the validity of the London Protocol of 1936, he 

68 Loc. cit., note 41 supra. At the time of writing, this writer had not yet received 
the 1953 British Year Book of International Law and thus could not make use of 
Judge Lauterpacht’s latest study on ‘‘The Limits of the Operation of the Laws of 
War.’’ 

69 See Josef L. Kunz, Kriegsrecht und Neutralititsrecht 2-4 (Vienna, 1935). 

70 That is the correct distinction, not between ‘‘combatants and noncombatants’’; 


the latter is a distinction within the armed forces. 
71C. P. Phillips, loc. cit., note 15 supra. 


332 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


now writes that ‘‘it has remained a dead letter.’’ But he who takes such 
a ‘‘realistic’’ attitude would also have to know that Chapter VII of the 
United Nations Charter has remained a dead letter. He accepts total war. 
‘**The possibility must be envisaged that total war has irrevocably removed 
the foundation of a substantial part of this branch of the law’’ (contra- 
band, blockade) and that ‘‘juristic—or even political—efforts to give it a 
new lease of life may be in vain.’’ 

Naturally, after having made tabula rasa not only of the laws of war but 
also of the underlying fundamental principles, there is nothing to revise: 


The law on the subject must be shaped—so far as it can be shaped at 
all—by reference not to existing law, but to more compelling consider- 
tions of humanity, of the survival of civilization, and of the sanctity 
of the individual human being. 


Exactly in the same pessimistic sense is the Report of the Three, which tells 
us that it is not a question simply of adapting general and universally 
recognized principles to new conditions, but that one must look for a 
wholly new system of rules. It must, particularly, be established to what 
extent the humanitarian principles will be able to continue to limit the 
rights of belligerents. 

Fortunately, this gloomy view is not shared by the majority of writers, 
nor does it find expression in the present new law or in the present prac- 
tice of states. The Nuremberg Military Tribunal laid down that ‘‘the rules 
of land warfare as expressed in the Hague Convention were recognized by 
all civilized nations and were regarded as being declaratory of the laws 
and customs of war.’’ Schiitzel ™* states that those who say that the Hague 
Rules are no longer valid have the burden of proving it; he refers to the 
whole literature, to the practice of states during the second World War 
invoking this law, to the War Crimes Trials, to the armed conflict in Korea: 
Verdross ** insists on the validity of the Hague law, on the continued 
validity of the fundamental underlying principles: military acts of war 
must be aimed directly only against combatants and military objectives; 
all means of war are forbidden which cause superfluous suffering; perfidy 
is prohibited. Also in air warfare the armed enemy alone is a legitimate 
target of acts of combat. Hence, a direct bombardment of noncombatants 
and of private houses is contrary to international law. The use of guided 
missiles, which cannot be directed against military objectives is contrary 
to international law. The validity of these norms, Verdross writes, cannot 
be shaken by the circumstances that they were violated in the second World 
War by all belligerents, because these measures violate fundamental prin- 
ciples of the laws of war. Ford ™* emphasizes the importance of the dis- 
tinction between armed forces and civilian population which, even if grad- 
ually blurred, may not, in spite of total and ruthless warfare, simply be 
dropped. In the Geneva Conventions the states have recognized that 
certain norms are only ‘‘complementary to Hague Convention IV.’’ These 
Geneva Conventions of 1949 presuppose the validity of the Hague Conven- 
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tions and operate within their framework. The rule of Article 22 of 
Hague Convention IV, that the right of belligerents to adopt measures for 
injuring the enemy is not unlimited, is still the law. It is still the law that 


in cases not included in these Regulations the inhabitants and the bel- 
ligerents remain under the protection and the rule of the principle of 
the law of nations, as they result from the usages established among 
civilized peoples, from the laws of humanity, and the dictates of the 
public conscience. 


There is still some law of war. That is why the new Draft Rules of the 
International Committee of the Red Cross state that ‘‘they are not em- 
barking completely on virgin territory,’’ that the prohibition of acts of 
violence against the civilian population is ‘‘firmly established in interna- 
tional law,’’ and that the experts, as shown in the fourth chapter, have 
agreed on the continued validity of certain basic principles of the laws of 
war. Hence the Draft Rules have ‘‘to reaffirm the law and make it more 
precise, but not to create it entirely.’’ For this reason Max Huber ™ 
emphasizes the necessity of revising particularly Hague Convention IV. 
Much is to be revised, e.g., the whole law of belligerent occupation which 
Stone has called a ‘‘twilight-zone,’’ and many other norms; the st omnes 
clause, have to be deleted; first of all, establishment of the basic principles 
of the distinction between armed forces and civilian population, and re- 
establishment of the fundamental notion of the military objective are 
necessary. The prohibition of ‘‘armes aveugles,’’ he states, is a necessity. 

This brings us to the problem of modern weapons.”* It is an interesting 
parallelism that after each world war there was an attempt to prohibit 
by treaty that new weapon which seemed to be the most dangerous one: 
gas warfare after the first, atomic warfare ™ after the second World War. 
As to the latter, its legality de lege lata was hardly discussed; only 
Spaight ** came out against its legality. The reason for this silence seems 
to be the fact that atomic bombs were first used by the United States; most 
international lawyers condemned the V,; and V, rockets used by Germany 
as illegal, because they cannot be directed against specified military objec- 
tives. Hence, the problem of atomic warfare was from the beginning 
mostly studied de lege ferenda. But all attempts to prohibit atomic and 
hydrogen warfare have hitherto remained unsuccessful. The reasons are 
clear: (1) At the time of the American monopoly of atom bombs the 
Baruch Plan, offered by the United States, was rejected by the Soviet 
Union, which insisted on previous prohibition and was vague on inspection 
and control, emphasizing the réle of the U. N. Security Council, where the 
veto applies. (2) Later, when the Soviet Union had atomic and hydrogen 
weapons, her policy remained the same, a policy fully unacceptable to the 
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United States. (3) At the present time, somewhat like an atomic and 
hydrogen stalemate between East and West has been reached. (4) The 
necessity of defending the free world has led to the well-founded fear that 
a renunciation of modern weapons in which we are superior, without a real 
guarantee, may lead to an inferior position, in view of the vast manpower 
and conventional weapons of the Communist world. (5) Finally, even on 
our side doubts have been voiced whether absolutely reliable international 
inspection and control are today—as distinguished from the time of the 
presentation of the Baruch Plan—technically possible. 

Vast experimental tests are going on on both sides; whole ‘‘families’’ of 
atomic and hydrogen weapons, both for strategic and tactical use, are being 
developed. The destructive power of hydrogen bombs is continuously in- 
creased and ranges in megatons. Added to that is an armaments race in 
guided missiles with atomic or hydrogen war-heads anticipated for the 
future, finally to lead to the Inter-Continental Ballistic Missile, sometimes 
referred to as the ‘‘ultimate weapon.’’ NATO has declared it will rely 
for defense on atomic weapons in case of aggression. The immense danger 
of large-scale atomic and hydrogen warfare must by now be clear to every- 
body. It is not necessary to be an expert in nuclear physics in order to 
understand what we have been told officially about the dangers of radio- 
active fall-out. We know from Admiral Strauss, Chairman of the U. S. 
Atomic Energy Commission, that one large and well-placed hydrogen 
bomb might destroy or seriously cripple even the biggest city. It is the 
realization on all sides of this immense danger which led to the tacit 
understanding at the Geneva ‘‘Summit’’ Conference that a hydrogen war 
would be a tremendous disaster for everybody that must not be permitted 
to occur. In his Christmas message of 1955 *® the Pope proposed to the 
world a three-point program of putting a check on experimentation in nu- 
clear weapons, a convention renouncing the use of these weapons, and the 
subjection of all states to an effective control; but the Pope made it crystal 
clear that all three proposals form one whole and that a mere adoption of 
only the first two proposals cannot be considered; which corresponds ex- 
actly to the attitude taken by the United States. 

In view of the reasons given, it seems hardly possible that a prohibition 
of nuclear weapons can be achieved in the foreseeable future. The present 
precarious peace and security are only, in the words of Field Marshal 
Viscount Montgomery, a ‘‘ Pax Atomica,’’ i.e., rather a consequence of the 
atomic deadlock between East and West. It is, in the words of Mr. Richard 
Sandler, Swedish representative at the United Nations,®® ‘‘only security 
guaranteed by the balance of terror.’’ That is why he proposed, since con- 
trol of nuclear weapons cannot be realized, to adjourn all atomic disarma- 
ment, perhaps indefinitely. This situation is fully recognized by the new 
Draft Rules proposed by the International Committee of the Red Cross. 
They do not propose to prohibit nuclear weapons, but propose, from the 
point of view of the protection of the civilian population against indis- 


79 New York Times, Dec. 25, 1955, p. 40. 80 IZbid., Dec. 2, 1955, p. 6. 


1956] THE LAWS OF WAR 335 


criminate warfare, principles and rules constituting imperative barriers in 
the conduct of war, whatever the weapons or means employed. 

The Swedish representative at the United Nations proposed, in view of 
the hopelessness of atomic disarmament, that the United Nations take up 
the prohibition of chemical and bacteriological warfare. While attention, 
as far as weapons of mass destruction are concerned, is now mostly con- 
centrated on nuclear weapons, it must be borne in mind that other and 
perhaps more terrible weapons of mass destruction in the fields of chemi- 
eal, bacteriological and biological warfare ** are being tremendously per- 
fected. There is, indeed, the Geneva Protocol of 1925 prohibiting gas 
and bacteriological warfare.*? It is also true that this prohibition was 
violated only once—by Italy in the war against Ethiopia—and was violated 
by no belligerent during the second World War. But it has not been rati- 
fied by Japan and the United States, and the latter recently declined to 
ratify it, considering it as obsolete, since it contains nothing about inter- 
national inspection and control. The American Secretary of the Army re- 
cently approved a report ** made by a committee of civilians, urging the 
development of a complete family of chemical, biological and radiological 
weapons for actual use if necessary. Hence the Geneva Protocol of 1925 
also stands in need of revision. 

Even a pessimistic writer like Phillips ** is not wholly against revision 
of the laws of war. Lauterpacht also recognizes certain fields where re- 
vision is possible on the basis of existing law. We have emphasized that 
a revision of the whole traditional law of war must be started from an 
investigation of the validity of present rules and underlying principles. 
But there are further fields for revision in the traditional as well as in 
the new law of war. 

First, there are many problems of existing law which need revision and 
clarification, apart from nearly every aspect of the law of belligerent oc- 
cupation: non-hostile relations (flag of truce, parliamentaries, capitula- 
tions, unconditional surrender, armistices) ; the problem of spies; the di- 
viding line between ruses and perfidy; certain weapons: flame-throwers, 
incendiary bombs, napal bombs. 

There is, second, necessity for a critical study of the War Crimes Trials; 
we have to take into consideration here only that aspect of these trials 
which deals with punishment for violations of the laws of war, a topic into 
which no features of ex post facto law enter. Such critical study may 
lead to revisions. As far as reprisals are concerned, there is a contradic- 
tion between the attempt of the trials to regulate reprisals normatively and 
the prohibition of reprisals against protected persons in the Geneva Con- 
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ventions of 1949.*° There is a necessity for clarification of the law con- 
cerning the international responsibility of higher commanders for violations 
of the laws of war by troops at least nominally under their command.*® 
There is the necessity of clarifying the problem of the plea of superior 
orders. 

Third, it is necessary to study in a detailed and critical way the new 
law of the Geneva Conventions of 1949. While this new law is, generally 
speaking, a great progress, we agree with Lauterpacht that there are also 
‘‘gaps, compromises, obscurities and somewhat nominal provisions.’’ The 
rules granting prisoner-of-war status, under certain conditions, to members 
of resistance movements even in occupied territory seem, on the one hand, 
to go farther than military necessity would allow,*’ and are, on the other 
hand, perhaps nominal, because the surreptitious tactics of resistance move- 
ments will make more or less impossible the fulfillment of the conditions 
on which the privileged status depends. As to revisions, it has been re- 
marked that the Geneva Conventions of 1949 contain too many express 
reservations of military necessity.** The problem of voluntary repatriation 
of prisoners of war as it arose in the armed conflict in Korea ** points to 
the necessity of a revision of Article 118 of the Third Geneva Convention 
of 1949. 

The highest goal is the greater and greater restriction by law, and final 
abolition, of recourse to force in international relations. But we are still 
far from having reached this goal. The present world situation makes it 
likely that there will sometimes be international fighting. Hence the laws 
of war and their revision are of the greatest importance. What is needed, 
first, is an objective statement of what are the laws of war actually in 
force. In this respect the tabula rasa doctrine that nothing of the tradi- 
tional law of war, not even the underlying fundamental principles, survives 
is untenable de lege lata. It is equally clear that much of this law is 
antiquated. From this basis, as well as from a critical study of the new 
law of the War Crimes Trials and of the Geneva Conventions of 1949, pro- 
posals de lege ferenda can start. Such proposals must take into consid- 
eration military necessity and changed conditions; they must reaffirm the 
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fundamental principles and rules in closer conformity with present-day 
facts. Like all proposals de lege ferenda they must have a political chance 
of being adopted and applied; they must be clear and unambiguous. For 
reasons explained, there is at this time little hope that a prohibition of 
nuclear weapons can be adopted; that is the reason why the Draft Rules 
of the International Committee of the Red Cross make no such proposals. 
But the application of any weapons whatsoever must not go beyond cer- 
tain imperative barriers laid down by the law. While the statement of the 
law actually in force must closely follow the practice of states objectively 
determined, the proposals de lege ferenda must, as in the time of Grotius, 
be made in opposition to the recent practice of states. Total war in the 
sense of limitless and absolutely lawless war must be overcome. Total war 
stands like a symbol of the total crisis of our culture which, like every 
genuine crisis, is not only a matter of technical problems which are only 
on the surface; its real roots are philosophical, ethical and religious. If it 
should not be possible to overcome total war, there is little hope for our 
culture. It is impossible to accept fatalistic resignation to the ordeal of 
an atomic and lawless war, and to hope at the same time for the ‘‘ progress”’ 
of humanity, for greater and greater success of international organization, 
for greater and greater international protection of human rights. If it 
should become true that destruction of millions of men in one city by one 
hydrogen bomb is ‘‘perfectly legal,’’ there is little hope for the interna- 
tional law of peace. In the atomic age, to paraphrase a sentence of Sir 
Winston Churchill, we stand either at the gates of an epoch of the greatest 
progress or at the portals of the Inferno. But we cannot go in the two 
opposite directions at the same time. 

That is why international lawyers have at this time a duty to fulfill. 
The late Mr. Coudert, in sending to this writer a copy of the Report of the 
Three, wrote that he felt that something had to be done regardless of suc- 
cess, that international lawyers in this situation cannot simply fold their 
arms. For international lawyers to sit idly by and let the world perish 
would, as the great idealist Georges Scelle wrote in another connection, 
constitute the crime of the ‘‘trahison des clercs.’’ For, as the old master 
of international law, Max Huber * has warned: 


One must ask oneself, whether the revolution in the nature of war by 
the new weapons of mass destruction will not only mean the disap- 
pearance of the laws of war, but, in its consequences, a rapid fall of 
the whole law of nations. 
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1. Introduction 


Many recent and important treaties contain provisions in favor of third 
states. The United Nations Charter, for instance, confers upon non- 
member states the right to participate in the discussion of disputes in which 
they are involved (Article 32); the right to bring such disputes to the at- 
tention of the Security Council or the General Assembly (Article 35) ; 
and the right to consult the Security Council with regard to the solution 
of special economic problems arising from the application of preventive 
or enforcement measures (Article 50). Also Articles 2 (7) and 81 have 
been interpreted and applied as conferring rights upon states not Members 
of the Organization.’ 

The treaties of peace signed after the second World War also contain 
provisions in favor of third states, just as did the treaties of peace signed 
after the first World War.? Typical in this respect is Article 29 of the 
Treaty of Peace with Finland, which provides as follows: 


1. Finland waives all claims of any description against the Allied and 
Associated Powers on behalf of the Finnish Government or Finnish 
nationals arising directly out of the war or out of actions taken because 
of the existence of a state of war in Europe after September 1, 


3. Finland likewise waives all claims of the nature covered by para- 
graph 1 of this Article on behalf of the Finnish Government or Finnish 
nationals against any of the United Nations whose diplomatic relations 
with Finland were broken off during the war and which took action 
in co-operation with the Allied and Associated Powers. 


4. The waiver of claims by Finland under paragraph 1 of this Article 
includes any claims arising out of actions taken by any of the Allied 
and Associated Powers with respect to Finnish ships. . * 


2. Problems Raised in the United States by the Finnish Peace Treaty 


In the second World War the United States did not declare war on Fin- 
land, although it did break off diplomatic relations. The United States was 
therefore not a contracting party to the Peace Treaty. In 1941 some Fin- 


1 Verdross, in 2 Comunita Internazionale 439 et seq. (1947). 

2See Arts. 109, 328, 332, 335, 358 (2), 374, 380 and 381 of the Versailles Peace Treaty. 
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nish vessels were requisitioned by the United States. The owners subse- 
quently claimed compensation for the seized vessels. 

In January, 1948, the Department of State announced that ‘‘as the 
United States is not a signatory of the Finnish Peace Treaty, it occupies 
the status of a third party beneficiary, with respect to Article 29, and can 
thus choose whether or not it will claim the rights offered.’’ It further 
notified the Finnish Government that it would not invoke Article 29 of 
the Peace Treaty as a defense against the claims of the Finnish ship- 
owners for just compensation for the vessels. The Comptroller General 
of the United States, however, held that the treaty had relieved the United 
States of its obligation to compensate and that it was doubtful whether 
the Department of State could effectively reinstate the obligation without 
further statutory authority. The Department of State challenged this 
position and contended that as a third party beneficiary of Article 29, no 
rights were vested in the United States in the absence of affirmative ac- 
ceptance. Without passing upon the legal points raised, the United States 
Congress specifically appropriated money to pay the Finnish shipowners.‘ 


3. Problems Raised in Uruguay by the Italian Peace Treaty 


The effects of treaty stipulations in favor of third states became also of 
practical importance in Uruguay. During the second World War the 
Government of Uruguay requisitioned and used two Italian ships which 
were sunk by Axis submarines in the Caribbean area. In 1947 the owners 
of one of those ships, the Fausto, submitted a claim to the Uruguayan 
courts asking an indemnity. 

Uruguay, as well as other South American states, had not declared war 
on Italy but had broken off diplomatic relations and taken action in co- 
operation with the Allied and Associated Powers. Since these countries 
could not attend the Peace Conference and sign the peace treaties, it was 
necessary, in order to protect them against claims for actions taken in co- 
operation with the Allied cause, to make use of treaty stipulations in favor 
of third states. Before the Paris Peace Conference, Uruguay had re- 
quested the Brazilian Government, which was a participant in that con- 
ference, to try to incorporate in the Italian Peace Treaty a provision 
waiving all claims of the above-mentioned nature against Uruguay.® 

The present writer, retained as Counsel by the Uruguayan authorities in 
the above-indicated claim, advised that government to offer in defense the 
waiver contained in Article 76 of the Italian Peace Treaty, similar to Ar- 
ticle 29 of the Peace Treaty with Finland. The opinion of Professor Hans 
Kelsen was also requested, and he concurred in the view that ‘‘the claims 
of the Italian owners of the ship ‘Fausto’ against the State of Uruguay 
have been abolished by the Peace Treaty with Italy.’’® 


4 House of Representatives Report No. 1457, Settlement of Certain Finnish Claims 
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The claimants, in their turn, asked for an expert opinion from the Ar- 
gentine international lawyer, Podesta Costa, who questioned the validity 
and efficacy of the stipulation in favor of third states. In his opinion, 
such stipulation 


is not fully recognized and practiced . . . Only a part of the authors 
admit this procedure; but on condition that the offer is accepted by 
the beneficiary and not abolished by the signatories and with the 
understanding that it does not confer a right on the beneficiary, but 
only grants him a favor.’ 


4. The Questions to be Considered 


Although there is general agreement among writers on international law 
that treaties may stipulate benefits in favor of third states, there is still 
much controversy regarding the effects of such stipulation, and particu- 
larly whether (a) the third party is entitled to claim the benefit directly, 
or such benefit has to be claimed through the good offices of a state that is 
a party to the treaty; (b) the parties to the treaty may amend or abolish 
the stipulation by subsequent agreement, without the assent of the bene- 
ficiary; and (c) an act of acceptance by the third party is necessary in 
order to be vested with a right to the benefit stipulated. 

As to questions (a) and (b) there are three positions. A more restric- 
tive one is that the third state may profit from the benefit as long as the 
stipulation remains in force, but it does not possess a legal right, since it 
cannot directly claim its enforcement and the contracting parties are free 
to amend or abolish at any time the provision conferring the benefit.® 

A second position holds that the third state is entitled to profit from the 
benefit and to claim it directly, as long as the stipulation remains in force 
between the parties to the treaty. In this view, therefore, the benefit may 
be abolished by subsequent agreement among the contracting parties, with- 
out the consent of the third state.® 

A third position admits that, if the contracting parties have such inten- 
tion, they may confer a right on a third party which such party is en- 
titled to claim as its own and which cannot be withdrawn except with its 
assent.?° 

Although the questions posed have to a certain extent been raised by 
the recent cases concerning the Finnish and the Italian Peace Treaties, 
those questions go further than the specific problems referred to above. 
For instance, those mentioned under (a) and (b) are not essential to a 
decision on the applicability of the Italian Peace Treaty, because the bene- 
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ficiary does not need in this case to claim the execution of the stipulation 
from the debtor state or an international tribunal, but has merely to en- 
force it by self-help through its own courts, and there has been no abro- 
gation or amendment of the provision. 

For the sake of convenience, question (b) will be considered first, under 
sections 5, 6, 7 and 8 below; question (a) under section 9, and question 
(ec) under section 10. 


5. The Free Zones Case before the Permanent Court of 
International Justice 


The question whether stipulations in favor of third states confer rights 
which may be abolished by the contracting parties without the assent of 
the beneficiary, was discussed before the Permanent Court of International 
Justice between 1929 and 1932 in the Case of the Free Zones of Upper 
Savoy and the District of Gez.1 The facts of this case, as relevant to the 
present question, may be summarized as follows: Three free customs zones 
were created in 1815 on the French frontier, for the benefit of Switzerland, 
by various treaties, declarations and supplementary acts concluded at Paris 
and Vienna in that year. But Article 435 of the Treaty of Versailles in 
1920, to which Switzerland was not a party, declared that the high con- 
tracting parties were agreed ‘‘that the stipulations of the Treaties of 1815 
and of the other supplementary Acts concerning the free zones of Upper 
Savoy and the Gex district are no longer consistent with present condi- 
tions .. .”’ 

The question of stipulations in favor of third states arising in connec- 
tion with this dispute concerned only the Free Zone in the Gex District. 
France contended before the Court that Switzerland was not a contracting 
party to the Treaty of Paris of November 20, 1815, which created the Free 
Zone in the Gex District, and that the provision concerning that Free Zone 
had been abolished as a result of Article 435 of the Treaty of Versailles. 
The French case was that the obligation to maintain that particular Free 
Zone had been assumed by the parties to the 1815 treaty. Those parties 
in 1920 agreed with France that such stipulation was ‘‘no longer consistent 
with present conditions.’’ Therefore the French Government was of the 
opinion that it had been relieved from its contractual duty to maintain the 
Free Zone in the Gex District. The French Agent stated before the Court 
that, while it could be admitted that a third party has a right to the appli- 
eation of the provision stipulated in its favor as long as the stipulation 
remains in force between the parties to the treaty, ‘‘the third state has no 
right to claim that the abrogation of this Treaty depends on its consent.’’ * 

The Swiss reply was that in the 1815 treaty the great Powers had made 
a stipulation in favor of Switzerland which had been requested and ac- 
cepted by it, and that therefore that country had a vested right to the 
Free Zone which could not be abolished without its consent. The Swiss 
Agent stated before the Court: 


11 P.C.L.J. Publications, Series A/B, Nos. 22 and 46. 
12 P.C.I.J. Publications, Series C, No. 17-1, Vol. I, pp. 339-340. 
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According to the French position, France would be obliged with re- 
spect to Austria, Great Britain, Prussia, Russia, Spain, Sweden and 
Portugal, to grant the benefit of a Free Zone. The beneficiaries of that 
obligation would not have an interest of their own in its fulfilment. 
On the other hand, the only country interested in its fulfilment, 
Switzerland, would be deprived of a right to it . . . According to the 
French thesis, the stipulation would be respected only in case the 
beneficiary States would care to exercise their rights, and would cease 
to exist if they happened to resign them .. . Is this all that it was 
wanted to give to Switzerland? . .. Was that the way to insure to 
Switzerland an effective territorial arrangement, which was the only 
interest the Great Powers had in this matter? The historical and 
legal truth is much simpler. The signatories to the second Treaty of 
Paris never intended to stipulate for themselves regarding the Gex 
Zone. What they were interested in in 1815 was to arrange the legal 
status of Switzerland, and particularly, the territorial status of the 


Canton of Geneva... .*° The intention was to give to Switzerland 
a right to the Gex Zone and a vested right, which could not be abolished 
without its assent... . If the provisions were adopted in favor of 


Switzerland it is because she asked for them insistently through a rep- 
resentative officially accredited before the Powers. And why would 
she have requested them? Merely to obtain a precarious status which 
could be revoked at any time without its assent? Certainly not. 
What Switzerland evidently wanted to obtain was an arrangement 
which could not be questioned without its consent ... rights with a 
solid basis and not precarious or conditionai ones. And to give that 
sort of rights to Switzerland was the only thing the signatory Powers 
could have reasonably intended to do." 


The Court issued an Order in 1929 stating with regard to the zone of 
Gex that: 


All these instruments, taken together, as also the circumstances in 
which they were executed, establish, in the Court’s opinion, that the 
intention of the Powers was, besides ‘‘rounding out’’ the territory of 
Geneva and assuring direct communication between the Canton of 
Geneva and the rest of Switzerland, to create in favour of Switzerland 
a right, on which she could rely, to the withdrawal of the French 
customs barrier from the political frontier of the District of Gex, that 
is to say, a right to the free zone of Gex."® 


The Court added immediately that: 


Having reached this conclusion simply on the basis of an examination 
of the situation of fact in regard to this case, [it] need not decide as to 
the extent to which international law takes cognizance of the principle 
of ‘‘stipulations in favour of third Parties.’’** 


Notwithstanding the somewhat cautious manner in which the Court ex- 
pressed itself regarding the place in international law of the principle of 
‘“stipulations pour autrui,’’ it would seem that its Order insofar as con- 
cerned the Zone of Gex was, in fact, based on a recognition of the principle 


18 Loc. cit. 205. 14 Loc. cit. 407-408. 
15 Publications of the Court, Series A, No. 22, p. 20. 
16 Tbid. 
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that in this particular case Switzerland had a right on which she could rely, 
and therefore could not be deprived of it without her consent.*? 

This interpretation is confirmed by the separate opinions of some of the 
judges, who expressly rejected the validity of stipulations in favor of third 
states in international law. The ad hoc French Judge, Dreyfus, referred 
critically to ‘‘the theory of the stipulation ‘in favorem tertii’ which the 
Court declared to be effective in the present case,’’ and objected to ‘‘ giving 
it such an unlimited field of application.’’** And Judge Negulesco stated 
that ‘‘even if it be held that several States may, under a Treaty, create 
rights in favour of a third State . . . it is difficult to say that this Treaty 
cannot be abrogated without such third State consent.’’ *® 

These separate opinions explain why the Court, in its definitive Judgment 
rendered in 1932, felt it necessary to make a more explicit pronouncement 
on the question of stipulations in favor of third states. The Court said: 


It cannot be lightly presumed that stipulations favourable to a third 
State have been adopted with the object of creating an actual right 
in its favour. There is however nothing to prevent the will of sov- 
ereign States from having this object and this effect. The question 
of the existence of a right acquired under an instrument drawn be- 
tween other States is therefore one to be decided in each particular 
case: it must be ascertained whether the States which have stipulated 
in favour of a third State meant to create for that State an actual 
right which the latter has accepted as such.*° 


In this pronouncement the Court admitted that stipulations in favor of 
third states not only could be claimed directly by the beneficiary, but could 
also confer definitive and irrevocable rights in its favor, although the cre- 
ation of those rights should not be lightly presumed.** 

The Harvard Research does not believe that in this case the Court 


intended to approve the general proposition that when a benefit is 
stipulated for in favor of a third State the benefit cannot be with- 
drawn by the parties to the treaty without the consent of such third 
State. .. . It may be seriously doubted whether the court would go 
to such lengths.** 


The Court declared, however, that, provided the proper intention existed, 
the contracting parties had the power to create in favor of the third state 
‘fan actual right,’’ and in the Court language an ‘‘actual right’’ was syn- 
onymous with a right which could not be abolished without the beneficiary’s 
consent. 

This equivalence of meaning can be inferred from various parts of the 
Judgment; for instance, the Court examined whether the third party’s 
consent to the abrogation was not necessary ‘‘because she had no actual 


17 Beckett, 39 Hague Recueil 179 (1932); Harvard Research, loc. cit. 932; Trémaud, 
Rev. Gén. Droit Int. Public, 1930, p. 507. 

18 Loc. cit. 43. 19 Ibid. 38. 

20 Ibid., Series A/B, No. 46, pp. 147-148. 

21 Beckett, loc. cit. 181; Ripert, 44 Hague Recueil 595 (1933); Francoz, Rev. Droit 
Public, 1932, p. 743. 22 Loc. cit. 935-936. 
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right.’’** This is confirmed by the joint dissenting opinion appended by 
Judges Hurst and Altamira who 


make every reservation in regard to a theory seeking to lay down, as 
a principle, that rights accorded to third Parties by international 
conventions, to which the favoured State is not a Party, cannot be 
amended or abolished, even by the States which accorded them, with- 
out the consent of the third State.** 


6. The Irrevocability of the Stipulation 


The judicial precedent established by the Permanent Court in the Free 
Zones question has become the leading case on the matter, and it over- 
ruled two diplomatic precedents leading to the opposite conclusion, invoked 
by France before the Court.** According to this judicial precedent, treaty 
stipulations in favor of third states may confer irrevocable rights when it 
can be ascertained that the contracting parties had the intention of cre- 
ating them with such a quality. This is logical because, if the contracting 
parties may establish or abstain from establishing the benefit, they should 
also be empowered to create it subject to the conditions and terms they 
wish to make: as they may confer a precarious and conditional right, they 
might also be able to confer a definitive one.*® 

This intention of granting a definitive right ‘‘cannot be lightly pre- 
sumed,’’ but it may be explicit or result implicitly from various circum- 
stances.*” A clear instance of this implicit intention is the Treaty of Peace 
of October 8, 1828, between Argentina and Brazil, from which Uruguay 
emerged as an independent state. This state, born of the treaty, was 
naturally not a contracting party but derives from it rights and obligations 
and, in particular, the right to its independence. Is it possible, from a 
legal point of view, to contend that Argentina and Brazil may agree to 
modify or extinguish, without the beneficiary’s consent, the rights which 
Uruguay derives from this treaty? The answer must be in the negative.*® 
If, in a treaty of peace, a state is obliged to renounce a part of the terri- 
tory it claims in favor of a new state based on this territorial renunciation, 


23 Loc. cit. 143. 24 Loc, cit. 185. 

25 The abrogation by Bismarck, with the agreement of Austria and over the protests 
of Denmark, of a stipulation in favor of Denmark made in the Treaty of Prague be- 
tween Austria and Prussia; and an incidental statement of a League of Nations Com- 
mittee of Jurists to the effect that Sweden, as a third party, could claim a right to the 
demilitarization of the Aaland Islands, ‘‘in so far as the contracting parties have not 
eancelled it.’’ Publications of the Court, Series C, No. 17-1, Vol. 1, p. 116. 

26 This was the main line of argument made before the International Court by the 
Swiss Counsel, Professor Logoz. Loc. cit. 206. 

27‘*Tt may be difficult in a particular case to ascertain whether it was in fact the 
design of contracting States to create a benefit that should accrue to a third State, and 
which it might through an appropriate process claim irrevocably to be its own. It is 
perhaps reluctance to impute such a design to those parties rather than a denial of their 
ability to achieve such an objective that may cause the judicial mind at times to look 
askance at a conception of the law that would make it easy for a third State to gain 
such a privilege.’’ 2 Hyde, International Law 1467 (2nd ed., 1945). 

28 See, however, Quintana and Shaw, op. cit. 314-315. 
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this arrangement could not attain its purpose unless it established a defini- 
tive and irrevocable right in favor of that third state. In order that this 
peace agreement might become a real one, it is necessary that the bene- 
ficiary should acquire a right which could be opposed to all states, and 
especially to the parties to the treaty. Otherwise, such an agreement would 
not accomplish its purpose, which is to create an independent state between 
the contracting parties as the only way to achieve peace and security in a 
certain area. 

Conversely, the lack of intention to grant an irrevocable right may also 
be inferred from the circumstances and history of the treaty. A case in 
point is the Hay-Pauncefote Treaty relating to free navigation in the 
Panama Canal, the original draft of which provided for notification to and 
accession by third states. This provision was eliminated by the United 
States Senate with the intent of avoiding the assumption of a legal obli- 
gation towards third states as to the maintenance of the treaty. This 
regime, therefore, can be modified by subsequent agreement among the 
contracting parties. 

The revocability might also have been reserved in the provisions of the 
treaty itself. Verdross points out that the United Nations Charter grants 
rights to third states which may be modified or suppressed, without the 
beneficiary ’s consent, according to the amendment procedure provided for 
in Articles 108 and 109 of the Charter.*® However, this suppression can 
only have effects for the future, and cannot prejudice the rights which 
have been already acquired and exercised or which are being exercised, 
such as, for instance, Italy’s position as administrator of trust territories. 

A final observation to be made in this connection is that, even in those 
cases in which the stipulation may be revoked without the beneficiary’s 
consent, the third party has an undeniable right to its execution while it 
is still in force, just as, in municipal law, the individual has rights in spite 
of the fact that they can be amended or abolished by the lawmaker with- 
out the consent of the subjects of these rights.*° 


7. Stipulations in Favor of Third States and ‘‘Pacta Sunt Servanda’’ 


Another point which was also discussed before the Court in the Free 
Zones Case refers to the legal foundation of the stipulation in favor of 
third states. Switzerland founded the validity of the stipulation on the 
rule ‘‘Pacta sunt servanda.’’ The Swiss Counsel refuted the French con- 
tention that, for states to be able to make valid stipulations in favor of 
third parties, a specific authorization, contrary to the Roman principle 
‘‘nacta tertiis nec . . . prosunt,’’ was necessary. He stated that on the 
contrary : 


A clear and well established rule would be necessary to forbid States 
from concluding the conventions they wish to conclude. Such rule 
does not exist, because of the principle ‘‘pacta sunt servanda’’... . 


29 Op. cit. 446-447. 
30 Kelsen, Principles-of International Law 350 (1952). 
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This norm does not merely express the banal truth that States should 
observe the conventions they have concluded. ... It means that 
whatever is promised ‘‘animus obligandi’’ should be executed.** 


He further asked the judges: 


What would you do if a State would deliberately decide to stipulate 
in favour of a third State? Would you annul that convention? What 
would become then of the rule: ‘‘Pacta sunt servanda’’? Would not 
that mean the ruin of a principle which is more important than the 
Roman dictum ‘‘pacta tertiis nee nocent nee prosunt’’? ** 


The Court accepted this argument and based its conclusion favorable to 
the existence and validity of the stipulations ‘‘ pour autrut’’ on the follow- 
ing observation: ‘‘There is . . . nothing to prevent the will of sovereign 
States from having (the) object and effect of (creating an actual right in 
favour of a third State).’’ ** 

The norm ‘‘Pacta sunt servanda’’ does not explain, however, those cases 
in which the contracting parties cannot extinguish or impair the benefit 
accorded. The attempt has been made to base the irrevocability of the 
stipulation on this rule, asserting that, in such cases, by the same act in 
which the contracting parties confer rights on a beneficiary, they also re- 
nounce any eventual modification or suppression of those rights.** How- 
ever, as has been pointed out,** a subsequent agreement by the contracting 
parties in order to cancel a previous self-denying arrangement by which 
they renounced any eventual modification or suppression of the right would 
also constitute a valid agreement according to the rule ‘‘Pacta sunt 
servanda.’’ 


8. Third-Party Stipulations as a General Principle of Law 


In the Free Zones Case, Switzerland originally contended that third- 
party stipulations constitute one of the ‘‘general principles of law recog- 
nized by civilized nations,’’ as referred to in Article 38 (c) of the Statute 
of the Court. The Civil or Contracts Codes of Switzerland (Article 112), 
Germany (Article 328), Japan (Articles 537 and 538), Spain (Article 
1257), Uruguay (Article 1256), Chile (Article 1449), Peri (Article 114) 
and Brazil (Article 1098), which accept the ‘‘stipulation pour autrut’’ as 
eonferring irrevocable rights, were cited to that effect.*° The French 
Counsel replied that stipulations ‘‘in favorem tertii’’ were not accepted 
by important legal systems such as that of England or Italy or that of 
France, where the Napoleonic Code either ‘‘does not accept it or only ac- 
cepts it in exceptional cases, while the opposite principle ‘altert nemo 
stipulare potest’ is proclaimed.’’ 

In view of this reply, the Swiss Counsel did not press his contention but 


81 Series C, loc. cit. 404. 82 Ibid. 405. 
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chose to base the validity of the stipulation on the norm ‘‘Pacta sunt ser- 
vanda.’’ The Court, therefore, did not pass upon this aspect of the ques- 
tion. The French Judge, Dreyfus, however, stated that: 


the stipulation ‘‘in favorem tertii’’. . . is well known in private law; 
but its forms vary infinitely in different municipal legislations, and 
whereas for instance Article 112 of the Swiss Federal Code on Con- 
tracts proclaims the entire validity of stipulations on behalf of a third 
Party, Article 1121 of the French Civil Code only admits these in two 
eases: when they form a condition of a stipulation made on one’s own 
behalf or of a gift made to another. 

In view of this diversity in the nature and legal effects of the stipu- 
lations ‘‘in favorem tertii’’ in municipal law, there can be no question 
of transferring it as such into international law.** 


It is possible that in 1930 third-party stipulations were not fully recog- 
nized by the municipal law of some civilized countries, and therefore this 
stipulation was not yet ripe for absorption into international law as a 
general principle of law. For instance, it was not fully admitted by the 
French, Italian or Belgian Civil Codes and its acceptance in the common 
law of England and the United States was under discussion. But this 
situation has greatly changed in the last quarter of a century. 

The present status of the French and Belgian civil law in this respect 
has been described as follows: 


Almost all modern authors teach that by an evolution today completed, 
the validity of the ‘‘stipulation pour autrui’’ is no longer an exception, 
but a general rule, and the ancient norm ‘‘alteri stipulari nemo potest’’ 
is no longer correct. It has been abolished, submerged by the number 
of exceptions and business practices, and it is no longer—in spite of 
article 1119 which consecrates it—anything more than a dead formula, 
devoid of any meaning, and its maintenance in the law books must be 
considered as a phenomenon of historical survival.*® 


In Italy, the restrictive provision similar to the one in the French Code 
has been replaced by Article 1141 of the new Code of Contracts which, 
following the lead of the Swiss and German Codes, fully recognizes the 
stipulation ‘‘in favorem tertii’’ as capable of conferring irrevocable rights 
to the third party beneficiaries. 

As to England, it has been authoritatively stated that ‘‘the Common Law 
of England stands alone among modern systems of law in its rigid ad- 
herence to the view that a contract should not confer any rights on a 
stranger to the contract.’’*° But: 


Experience has shown that the rule is apt on occasion to lead to in- 
convenience and, in certain cases to hardship. For this reason it has 
been found necessary in England to modify the rule. . . . The most 
important exception is that which has been introduced by equity, 
which provides that in certain circumstances the promisee can be re- 
garded as trustee for the third party.” 

88 Series A, No. 22, p. 43. 

89 De Page, Traité de Droit Civil, Vol. II, p. 607. Cf. Planiol, Traité de Droit Civil, 

Vol. II, par. 1234, 
40 Law Revision Committee, Sixth Interim Report, p. 25 (Cmd. 5449). 
41 Ibid, 26. 


348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


As Corbin has conclusively proved,*? the Court of Chancery, through the 
fiction of a trust, found a way to do something for the third party, giving 
him a remedy for the enforcement of a promise made for his benefit. The 
common law courts followed in some degree Chancery’s lead. Since the 
Judicature Act the law established by the Court of Chancery is the law to 
be applied in all cases; and it has been so applied in several cases, including 
one in the House of Lords.** 

This use of the device of a trust in order to protect third-party rights 
explains the way in which the first suggestion for a recognition of treaty 
stipulations in favor of third states was made before an international court. 
In the Case concerning certain Geiman Interests in Polish Upper Silesia 
before the Permanent Court of International Justice, Poland claimed cer- 
tain rights against Germany under the Armistice Convention of 1918 to 
which Poland was not a party. Lord Finlay, in his dissenting opinion, 
supported this view, stating that Poland had 


a ‘‘jus quaesitum,’’ a right acquired for the new State as soon as it 
should come into existence. In business, it is a matter of everyday 
practice through the machinery of trusts or otherwise to make con- 
tracts on behalf of companies not yet incorporated which take effect 
upon incorporation, and in my view the Allied States made the Armi- 
stice on behalf of Poland which was about to become a State, as well 
as on their own behalf.** 


Although his opinion was not shared by the majority of the Court, it is 
significant that the first proposal to grant international judicial recogni- 
tion to a ‘‘tus quaesitum tertio’’ was made by an English judge, invoking 
a trust. 

In the United States, after many hundreds of decisions, it is now settled 
in every State that under some circumstances two parties can by contract 
confer enforceable rights upon a third.*® As Cardozo has aptly said: 


New York and most States yielded to the demands of convenience and 
enforced the right of action, but at first only exceptionally and subject 
to many restrictions. Gradually the exceptions broadened till today 
they have left little of the rule.*® 


This result has been crystallized and adopted by the American Law In- 
stitute in its Restatement of the American Law of Contracts.** 

This brief survey of comparative law shows that stipulations ‘‘in favorem 
terti’’ are now accepted in municipal law as conferring irrevocable rights. 
They have thus become a principle of private law held in common by 
civilized states and therefore ripe for absorption into international law, 
according to Article 38 (c) of the Court’s Statute.‘* This is, in our sub- 
mission, the legal foundation of the validity and effects of treaty stipula- 


42‘*Contracts for the Benefit of Third Persons,’’ 46 Law Quarterly Review 12 et seq. 
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tions in favor of third states, some of which, as seen above, could not be 
explained by the rule ‘‘Pacta sunt servanda.’’ 


9. Method of Asserting the Rights Conferred 


Another question of legal interest raised by the stipulations conferring 
benefits on third states is that of the method by which they can assert such 
rights. Is the effect of those stipulations to give the states concerned a 
direct right against the debtor state, or could this state claim that, as the 
beneficiaries are not actually parties to the treaty, the obligation to grant 
them the benefit is one which is owed not directly to them, but only to the 
parties to the treaty? In practice, the question is whether the claims and 
rights of the third party beneficiaries could be put forward directly or 
could only be asserted through the good offices of a country which is an 
actual party to the treaty. 

As has been remarked,*® a restrictive position would have practical con- 
sequences of importance. If there were impediments or delays in the 
fulfilment of such obligations, a beneficiary which was unable to find a 
party to the treaty willing to take up his case, might not find it easy to 
obtain the benefits stipulated for. 

The position of Turkey in relation to the Treaty of Paris of 1856 is 
invoked in support of a restrictive theory. By this treaty Great Britain, 
Austria and France agreed to consider as casus belli any violation of the 
independence and integrity of Turkey. When Turkey demanded the ex- 
ecution of this provision, the Powers denied its right to do so, and Lord 
Derby, in the name of the British Government, declared that Turkey could 
not claim any right since Great Britain was only obligated towards Au- 
stria and France.*® 

But the denial of a locus standi to assert the benefit in this case is ex- 
plained by another and more important reason: the lack of intention of the 
contracting parties to confer a right of its own on this third state. 
It is necessary to distinguish between treaty stipulations which, on the one 
hand, are deliberately intended to confer benefits on states other than those 
which are parties; and those, on the other hand, which, without the parties 
so intending, incidentally secure advantages or benefits to third states. 
_ In these cases it is not within the right of third states incidentally bene- 
- fited by such a treaty to demand its enforcement. A state could not claim 
a right to the execution of a convention concluded between other states 
simply because it is interested in its execution. A third state could not 
claim a right except in case the parties have wished to assume an obliga- 
tion towards such third state. The question of the existence of a right 
acquired under an instrument drawn between other states is therefore one 
to be decided in each particular case; as the International Court appro- 
priately said, it is ‘‘wne question d’espéce.’’ ™ 

Sometimes the question of whether there is a right to claim the benefit 
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directly is decided specifically in the treaty itself. For instance, treaties 
establishing the protection of minorities opened to states that were not 
contracting parties the possibility of appealing to a court against violations 
of the treaty stipulations.** 

Another interesting example is Article 380 of the Versailles Peace Treaty, 
where it was provided that ‘‘the Kiel Canal and its approaches shall be 
maintained free and open to the vessels of commerce and of war of all 
nations at peace with Germany on terms of entire equality.’”” The Harvard 
Research comments concerning this article that ‘‘no State not a party to 
the Treaty of Versailles is in a position to demand execution . . . of Ar- 
ticle 380.’’°* Article 386 of the same treaty, however, provided specifically 
that ‘‘in the event of violation of any of the conditions of Articles 380 to 
386 ... any interested Power can appeal to the jurisdiction instituted 
for the purpose by the League of Nations.’’ A judicial remedy to assert 
directly the right so granted was established expressis verbis for any in- 
terested state, even if it was not a party to the treaty.” 

In a more general way, it can be asserted with regard to conventions 
creating systems or regimes such as those providing for free navigation 
for the shipping of all countries through certain canals and waterways, 
that, although only certain countries are actually parties to these con- 
ventions, 


there is little doubt that any country would have a direct right of 
complaint if the free navigation of its shipping through those water- 
ways were impeded.*® 


Similar considerations apply to treaties such as the Congo Basin 
Treaty which create commercial rights for all the world in certain 
areas although the actual parties to the Treaties are limited in 
number.*® 


It is, however, not only in the law of communications through waterways 
that third states can claim directly the rights stipulated in their favor. 
For instance, the United States, although not a contracting party, claimed 
directly the benefits it derived from the Versailles and Lausanne Peace 
Treaties with regard to the renunciation made by Germany and Turkey, in 
favor of the Principal Allied and Associated Powers, of ‘‘all her rights or 
titles over her overseas possessions,’’ °* and also concerning German repa- 
rations.** The most conclusive proof of the recognition of the right to 
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assert directly and omisso medio the benefits stipulated in favor of third 
states is the Free Zones Case, where Switzerland claimed the right without 
any objection being made in this connection by France. 

In the United Nations a practice has been established according to which 
third-party rights not only may be claimed directly but are spontaneously 
recognized even before they are claimed at all. With reference to the right 
granted by Article 32 to non-member states to participate in the discussion 
of disputes in which they are involved, the precedent has been established 
that ‘‘the Security Council is bound to invite such a State to participate 
even if it does not apply for participation.’’ *° 

International practice, therefore, has recognized that a third party may 
claim directly rights stipulated in its favor. When there is the intention 
to avoid this effect it is necessary to stipulate in a different way, as for 
instance in Articles 41 and 268 (c) of the Versailles Peace Treaty. In 
accordance with these provisions Germany undertook to grant certain bene- 
fits to Luxembourg, ‘‘when a demand to that effect is made to her by the 
Principal Allied and Associated Powers.’’ It may be concluded, then, that 
unless a different method is provided for in the treaty concerned, third 
parties must be regarded as being invested with the necessary locus standi 
to assert a direct claim to the benefit. 


10. Effects and Form of the Acceptance of the Stipulation 


As we have seen, international law and practice recognize the stipulation 
in favor of third states and its particular effects, such as the irrevocability 
of the benefit and the power directly to claim its execution. However, 
an important group of writers is of the opinion that these consequences 
do not result from the existence of stipulations in favor of third states, 
but are produced by the combined interplay of two successive and separate 
agreements. In the first one, which is supposed to contain the stipulation 
in favor of third states, the contracting parties offer a benefit to another 
state not a contracting party. When this offer is accepted by the third 
party to which it is addressed, a second agreement is made, and the favored 
state is no longer a third party but a contracting party. 

For these writers, then, the so-called stipulation in favor of third states 
is nothing more than an offer addressed to the beneficiary, whose accept- 
ance completes the second and supplementary agreement. This explains 
why, once the offer is accepted, the beneficiary acquires a vested right, which 
may be claimed directly, and the original contracting parties may no longer 
abolish or amend the benefit stipulated. This is, for instance, the posi- 
tion which inspired the separate opinion of Judge Negulesco in the Free 
Zones Case: 


It is possible, in an international convention, to stipulate a right in 
favour of a third State. But whereas, according to such municipal 
laws as allow of such a stipulation, the third Party has a right by 
virtue of the stipulation itself, in international law the States having 
made such a stipulation mutually undertake to conclude—together 
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with the third State—a supplementary agreement which will be ap- 
pended to the agreement originally made. With this object, the 
treaty may provide for the right of adherence by third Powers in- 
terested therein, and failing a stipulation of this nature, an agreement 
between the signatory States and the third State must be concluded.*® 


This offer theory reproduces in international law, with a delay of fifty 
years, the first attitude of some civil-law writers who tried to explain the 
stipulation ‘‘in favorem tertii’’ in municipal law through the concepts of 
two successive contracts." 

This theory, however, has today been completely abandoned in municipal 
law, since it is unable to explain some of the most important consequences 
of the stipulation ‘‘in favorem tertii.’’ For instance, it cannot explain the 
fact that, under a life insurance contract, the third party beneficiary may 
accept the stipulation after the death of the insured party who made the 
original agreement. If the offer theory were correct, this would mean a 
contract between a living person and a dead person. It has been also held 
by municipal courts that the right stipulated is immediately vested in the 
beneficiary, a fact of practical importance in case of death or bankruptcy 
of the contracting parties.®* 

This theory should be rejected in international law, because the accept- 
ance of the benefit cannot be deemed to constitute the consent to a second 
agreement. 

It is necessary at this point to consider the legal effect of the acceptance 
of the benefit in municipal as well as in international law. As has been 
pointed out,** the word ‘‘acceptance’’ is used to describe legal acts differing 
in nature and effects, such, for instance, as the acceptance of an inheritance 
and the acceptance of a contractual offer. In the first case the act of ac- 
ceptance merely confirms pre-existing rights, while in the second case the 
rights are acquired after the acceptance is performed. 

The acceptance called for in the case of a stipulation ‘‘in favorem tertu’’ 
belongs to the first and not to the second group. The proof of this con- 
clusion is simple. The act of acceptance may be express or tacit, and this 
implied acceptance can be revealed by conduct, rebus ipsis et factis.°* One 
of the forms of acceptance by conduct is the very act of claiming or ex- 
ercising the right: ‘‘the third State conduct in availing itself of the bene- 
fit is tantamount to acceptance.’’ © 

It would be an extremely overdrawn fiction to pretend that the exercise 
of a right by the third party constitutes the acceptance of an offer and the 
consent to a second agreement from which the very right which is being 
exercised will arise. It is not conceivable how the second agreement would 
come into being at the precise moment in which the right is exercised. The 


60 Series A, No. 22, pp. 36-37. Cf. Anzilotti, op. cit. 378-379; Rousseau, op. cit. 477; 
Seelle, Précis de Droit des Gens, Vol. II, p. 368. 

61 For instance, Laurent, Principes de Droit Civil, Vol. XV, pars. 559 and 571. 

62 De Page, op. cit., Vol. II, p. 622; and Planiol, op. cit., par. 1220. 

68 Ed. Lambert, Du contrat 4 faveur des tiers (Paris, 1893). 

64 Anzilotti, op. cit. 380-381; Fitzmauric., loc. cit. 360. 

65 Harvard Research, loc. cit. 936. 
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situation described really shows that the third party is exercising a pre- 
existing right, and not acquiring it. The exercise of a right implies a 
previously effected acquisition, since the cause must precede the effect. 

This is particularly clear in the case of states in status nascendi, such as 
Uruguay in relation to the 1828 Peace Treaty between Brazil and Argen- 
tina. The acceptance of the beneficiary was not necessary for the third- 
party stipulation to produce some of its effects. In order to accept those 
benefits, the new state had to exist internationally. And if it existed, it 
meant that the stipulation in favor of a third state had already produced 
effect. This proves that the act of will of the third party is not the ac- 
ceptance of a contractual offer; it does not refer to the origin and acquisi- 
tion of the right, but to its exercise. 

Another indication that there is no such thing as a second agreement is 
that the acceptance of benefits is never registered with the United Nations 
Secretary General under Article 102 of the Charter. Furthermore, this 
could not be done. How would the Secretary General be able to register, 
for instance, an international agreement between the signatories of the 
Suez Canal Convention and a third state, arising from the fact that a ship 
of that state has passed through the Canal? And who would be the parties 
to such a convention? Moreover, the acceptance of the benefit may result 
from the fact that the stipulation has been requested by the beneficiary 
state, as it was admitted by the Permanent Court in the Free Zones Case. 
Can it be seriously contended that the assent to a second agreement may 
result from the request that a certain provision be included in the first 
agreement in which the original offer is supposed to be made? 

All this, we submit, proves conclusively that the so-called acceptance is 
not the expression of consent to a second agreement but is an act of ap- 
propriation of rights derived from the treaty which contains the stipulation 
in favor of third states. The third party beneficiary is not supposed to 
ratify, adhere or accede to the treaty, but merely to appropriate or re- 
nounce the rights stipulated in its favor. The acceptance is not the origin 
of the right: it only deprives the origins] contracting parties of the power 
to revoke a right already vested in the third party. 

The beneficiary has a vested right by virtue of the original stipulation. 
However, its acceptance is necessary because, while it is possible to create 
a right in favor of a third state without its assent,®’ it is not possible to 
compel that state to exercise the right. ‘‘Invito benefictum non datur.’’ 
Therefore, the third state has the option of appropriating the right or of 
renouncing it. Acceptance in this case, therefore, may be described as 
‘*a waiver of the power to renounce.’’** This is why, very appropriately, 


86 In this case the Court referred to the necessity of the stipulation ‘‘ being accepted 
as such.’’ The only act of acceptance by Switzerland submitted to the Court was the 
fact that it was at Switzerland’s request that the Free Zone of Gex was established. 
Series C, No. 17-1, Vol. I, p. 413. 

67 Jenks, 69 Hague Recueil 485 (1939): ‘‘It is easily conceived that a right may be 
conferred on a third party without its assent and this is accepted by the majority of 
modern legal systems.’’ 

68 Lambert, op. cit. 109-110: ‘‘une rénonciation & la faculté de rénoncer.’’ 


354 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


the Restatement of the American Law of Contracts does not require ac- 
ceptance by the third party beneficiary, but provides instead that the stipu- 
lation may become inoperative if the third party disclaims the benefit.** 

These questions, apparently of an academic interest only, seem to have 
been the crux of the matters discussed by ‘‘members of the Office of the 
Legal Adviser of the Department of State [of the United States] ... 
with representatives of the Comptroller General’s legal staff,’’ in con- 
nection with the effect of Article 29 of the Treaty of Peace with Finland.” 
The position of the Department of State was that: 


the treaty of Peace with Finland vested no rights in the United States, 
given the absence of affirmative acceptance, since third countries could 
not place the United States in a third beneficiary status without its 
affirmative acceptance.” 


Against this position, the Comptroller General propounded what was 
ealled the ‘‘vested rights theory,’’*? according to which: 


as of the effective date of said treaty, September 15, 1947, the United 
States had been released of any obligation with respect to claims for 
these requisitioned vessels under the provision that said article 29 shall 
bar, completely and finally, all claims of the nature referred to herein, 
‘‘which will be henceforward extinguished, whoever may be the 
parties in interest.’’ ™ 


Therefore, in the Comptroller General’s view, the decision of the De- 
partment of State not to profit from the benefit was tantamount to re- 
instating the obligation to pay just compensation. According to what has 
been said above, it is submitted that the premises upon which the Comp- 
troller General based his views are correct. 

The Department of State argued in support of its position that the 
United States ‘‘had no legal right to benefit [from the treaty] unless it 
performed some affirmative act indicating acceptance of the benefit.’’** 
We submit that this involves a non sequitur. It is true that the United 
States could not benefit from the treaty unless it accepted it, but the right 
was already vested, as in the case common in civil-law countries, of an 
heir before he learns of the inheritance. 

Another argument made in the Report of the Foreign Affairs Committee 
of the House of Representatives also seems unconvincing. That committee 
states in its report that: 


. it doubts that third party action, independent of any assent of the 
Government, can properly vest rights in this Government. 

The doctrine that a sovereign can involuntarily become a beneficiary 
through third party action implies the obverse that a sovereign can 
involuntarily be divested of rights by third party action. Looked at 
in this light, the proposition becomes mischievous.*® 


69 Sec. 137. 

70 House of Representatives Report No. 1457, p. 16. 
71 Ibid. 16. 72 Ibid. 

78 Ibid. 14. 74 Ibid. 17. 
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However, the fact that a state can become a beneficiary of rights without 
its assent in no way implies the converse proposition that it can be divested 
of rights by action of third states. 

As to the constitutional law problem involved in this discussion, the 
State Department claimed that ‘‘it was within the province of authority 
of the executive branch to accept or reject such status,’’ as a third party 
beneficiary."* To contend, however, that, because an organ is empowered 
to accept the benefit, it is also empowered to repudiate it, may also involve 
a non sequitur, since, as has been pointed out, the acceptance merely im- 
plies the exercise of an already vested right, while the rejection constitutes 
the act of disposal of a right already vested in the state. According to the 
constitutional law of the various countries, the power to do the first sort 
of thing may or may not include the power to do the second. 


11. Conclusions 


In the international community there is no lawmaking organ, and there- 
fore in order to put into effect rules of international law it is necessary to 
make use of contractual agreements, which are very appropriate to estab- 
lish rights and obligations between contracting parties, but not to create 
rules of law susceptible of general application. In view of this deficiency 
of international. law, stipulations in favor of third states have become one 
of the most useful procedures to give a general scope to rules of interna- 
tional law which can only be put into effect through the agreement of a 
limited number of states, or to confer on those rules a sphere of applica- 
tion wider than the group of contracting parties which may concur in their 
establishment. 

In a recent study the objection has been made that 


While the stipulation of a right in favor of a third party is not ‘‘a 


priori’’ inconceivable, the stipulation ‘‘pour autrui’’ of a whole stat- 
ute, with all that it implies of rights and obligations, tends to give to 
this procedure a role of theoretical amplitude which it could not sup- 
port.” 
The argument is that it is not possible to base on this stipulation a complex 
juridical statute, such as, for instance, the one which regulates freedom of 
navigation through international waterways, where the right of passage is 
subject to previous compliance with certain requirements, which are pre- 
requisites for the exercise of the right. However, the stipulation ‘‘in fa- 
vorem tertii’’ has, in municipal law, proved to be perfectly capable of pro- 
viding a legal foundation for complex statutory regimes such, for instance, 
as life insurance contracts. 

It is true that by means of stipulations in favor of third parties it is pos- 
sible to confer rights only and not to impose obligations on the third party. 
But the right may be conferred subject to certain conditions established 

76 Ibid. 16. In support of this point of view, see 97 Univ. of Pa. Law Rev. 126-127 
(1948). 

77 Guillien, ‘‘Le statut du Canal de Suez,’’ in Etudes en l’honneur de Georges Scelle, 
La technique et les principes du droit public, Vol. II, p. 749. 
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by the contracting parties. Those conditions do not suspend or suppress 
the right but only restrain its exercise. This by no means signifies that 
through the stipulation legal obligations are imposed on third states with- 
out their assent. It does not mean that the third party is legally bound 
with respect to the contracting states, but merely that if the third party 
wishes to appropriate the right conferred on it, it should first comply with 
the requirements to which the exercise of the right has been subordinated. 


Obviously, if a treaty stipulation for the benefit of a third State lays 
down conditions under which the benefit is offered, compliance with 
those conditions by the third State is necessary before it is entitled to 
claim the benefit.*® 


For instance, the United Nations Charter, in Article 35 (2), provides 
that ‘‘a State which is not a Member of the United Nations may bring to 
the attention of the Security Council or of the General Assembly any dis- 
pute to which it is a party,’’ but it immediately adds: ‘‘if it accepts in ad- 
vance, for the purposes of the dispute, the obligations of pacific settlement 
provided in the present Charter.’’ The non-member state which brings a 
dispute to the attention of the General Assembly or the Security Council 
exercises a right stipulated in its favor, but, before doing so, it is bound 
to accept a complex statute, such as is the one establishing the obligations 
of pacific settlement provided in the Charter." 

It has also been contended that ‘‘in order that a State may make use of 
a stipulation in its favour the name of that State must be mentioned in 
the treaty in question.’’*° This requirement of the designation ad nomi- 
nem of the beneficiary has, however, been left completely aside by modern 
doctrine and practice. The Harvard Research comment is in this respect 
conclusive : 


. . . 1t hardly seems essential . . . that the State in whose favor the 
benefit it was stipulated must be specifically named in the treaty, when 
it is manifest from its terms or the attendant circumstances, as it was 
in the Aaland Islands and Free Zones Cases, that the benefit was in- 
tended for a particular State and that no other State could have 
possibly been intended or could have availed itself of the benefit.** 


There is, naturally, the possibility of a plurality of beneficiaries, deter- 
mined in a general way, such as ‘‘States which have broken diplomatic re- 
lations,’’ in the treaties of peace, or ‘‘non-member States,’’ in Articles 35 
and 32 of the United Nations Charter. And treaty stipulations may also 
benefit ‘‘all nations’’ or ‘‘all states,’’ as in the case of provisions referring 
to transit rights through international waterways: even future states may 
derive rights from such stipulations. 

78 Comment of the Harvard Research, loc. cit. 936. 

79 Similarly, Art. 35 (2) of the Statute of the Court provides that the Security Coun- 
cil shall lay down the conditions under which the Court shall be open to states not 
parties to the Statute. 

80 Judge Negulesco in his separate opinion in the Free Zones Case, loc. cit. 37. Cf. 
League of Nations Committee of Jurists in the Aaland Island question, League of 
Nations Official Journal, Spec. Supp. No. 3, October, 1920, p. 18. 

81 Loc. cit. 935. 
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Finally, those provisions may benefit not only states but also individuals. 
Precisely, one of the most important future uses of the stipulation ‘‘ pour 
autrui’’ in international law may consist in its being used in order to raise 
the individual to the status of a subject of the law of nations, granting him 
certain rights based on agreement between states, and giving him remedies 
before international organs for the protection of those rights. 

These developments, which are essential to the progress of international 
law, still need to overcome the resistance of those who wish to apply to in- 
ternational agreements many of the restrictive principles and rules of pri- 
vate contracts as expressed in rigid Roman aphorisms, such as ‘‘pacta 
terttis . . . nec prosunt’’ and ‘‘alteri stipulare nemo potest.’? But those 
restrictive principles have already been subject to revision in the very field 
of private law where they originated. The present situation of private law 
in this respect has been summarized as follows: 


For a long time the jurists were dominated by the idea that it was 
impossible to become, not only an obligor, but also an obligee, without 
an act of assent. They considered that the stipulation ‘‘pour autrui’’ 
was not efficient until the third party had accepted the benefit. Such 
acceptance created the ‘‘vinculum juris.’’ The right originated then, 
not from the stipulation, but from the acceptance and with all the 
consequences which derive from this. According to the modern the- 
ory, today almost unanimously accepted, the third party acquires, by 
the sole effect of the stipulation, and without a positive act of will, a 
direct right against the promisor. This is precisely the essential pur- 
pose, the fundamental usefulness of the stipulation.*? 


During the last century the international community has been trying to 
expand its contractual methods in order to find a way through which it 
could reach subjects which do not participate in the agreements, and give 
sanction to rules of law susceptible of general application. The science of 
international law should assist this evolution and admit the full effects of 
at least those enlargements of the contractual structure which have been 
already recognized by the municipal laws of civilized nations, as is the 
ease with respect to the stipulation ‘‘in favorem tertii.’’ 

The present study of the evolution of this specific problem of interna- 
tional law, especially during the first half of the century, gives basis to the 
conclusion that in the international field also there is coming to be true 
what Judge Cardozo stated with reference to municipal law: 


Rules derived by a process of logical deduction from pre-established 
conceptions of contract and obligation have broken down before the 
slow and steady and erosive action of utility and justice.** 


82 De Page, op. cit. 629-630, and 619. 
83 The Nature of the Judicial Process 99-100. 
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Muslim states have shown in recent years eagerness to participate in 
international organizations and co-operate with other Powers to promote 
international peace and security. This is a significant phenomenon in the 
behavior of states whose traditional law of nations is so radically different 
from the modern law of nations and the principles implied in the United 
Nations Charter. 

Islam, emerging in the seventh century of the Christian era as a con- 
quering Power with world domination as its ultimate objective, refused to 
recognize legal systems other than its own. It was willing to enter into 
temporary peaceful relations with other states pending consummation of 
its world mission. The ‘‘temporary’’ period endured for centuries, and it 
proved itself more permanent than originally contemplated. During this 
period Islam gradually tried to accommodate itself to the new conditions 
of life, and its changing attitude helped to integrate the Muslim nations 
into the larger community of nations. Thus Islam provides a precedent 
for a prolonged period of hostile co-existence until accommodation has been 
achieved. It is proposed to discuss in this paper the fundamental concepts 
of the Muslim law of nations and the changes that have taken place which 
made possible the integration of Muslim states into the modern community 
of nations. 

I 


In contrast with the modern law of nations, which presupposes the ex- 
istence of a family of nations composed of states enjoying sovereign rights 
and equality of status, the law of Islam recognizes no other nation than 
its own. Similar to the law of ancient Rome and the law of medieval 
Christendom, the law of Islam was based on the theory of a universal 
state. It assumed that mankind constituted one community, bound by one 
law and governed ultimately by one ruler. The aim of Islam was the 
proselytization of the whole of mankind. Islam’s law for the conduct of 
the state, accordingly, was the law of an imperial state which would recog- 
nize no equal status for the party (or parties) with whom it happened to 
fight or negotiate. It follows therefore that the binding force of such a 
law was not based on mutual consent or reciprocity, but on the state’s own 
interpretation of its political and religious interests, since Islam regarded 
its principles of morality and religion as superior to others.’ 

Islam, probably more than any other religion, has the character of a 
jural system which regulates the life and thoughts of the believer accord- 

1See M. Khadduri, War and Peace in the Law of Islam 45 (Baltimore, 1955). Cf. 
M. Hamidullah, Muslim Conduct of State 71 (3rd ed., Lahore, 1953). 
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ing to an ideal set of rules regarded as the only correct and valid one. 
This system, unlike positive law, proceeded from a high divine source em- 
bodying God’s will and justice. As the expression of the will of God, the 
law of Islam (known as the Shari’a) is regarded as the most perfect, eter- 
nal and just, designed for all time and characterized by universal ap- 
plication to all men.* The law that regulates the conduct of the Islamic 
state is called the siyar, based on the same sources and having the same char- 
acter as the shart’a. In theory the styar was designed to be only a tem- 
porary institution, on the assumption that Islam was ultimately to corre- 
spond to the then known world, but failure to achieve this rendered the 
styar a permanent and an integral part of the sacred law. This law was 
based on the Qur’anic revelations, Muhammadan tradition, analogy and 
consensus. These sources are not unlike the sources of the modern law of 
nations. The Qur’an represents the authoritative source of law; tradi- 
tions are equivalent to custom; rules and principles expressed in treaties 
with non-Muslims fall in the category of agreement; and the opinions of 
the caliphs and jurists, based on legal deduction and analogy, may be re- 
garded as reason.® 

On the assumption that the aim of Islam was the whole of mankind, the 
world was sharply divided, under the law of Islam, into the dar al-Islam 
(abode or territory of Islam) and the dar al-harb (abode of war or enemy 
territory). The first corresponded to the territory under Islamic sover- 
eignty. Its inhabitants were Muslims, by birth or conversion, and the 
people of the tolerated religions (Jews, Christians and Zoroastrians) who 
preferred to remain non-Muslims at the sacrifice of paying a poll tax.* The 
dar al-harb consisted of all the states and communities outside the territory 
of Islam. Its inhabitants were called harbis or people of the territory of 
war. 

In theory the dar al-Islam was always at war with the dar-al-harb. The 
Muslims were under legal obligation to reduce the latter to Muslim rule 
in order to achieve Islam’s ultimate objective, namely, the enforcement of 
God’s law (the Shari’a) over the entire world. The instrument by which 
the Islamic state was to carry out that objective was called the jihad (popu- 
larly known as holy war), which was always just if waged against the in- 
fidels and the enemies of the faith. Thus the jihad was the Islamic bellum 
justum.> But the jihad did not always mean war, since Islam’s objective 
might be achieved by peaceful as well as violent means. Thus the jihad 
may be regarded as an intensive religious propaganda which took the form 
of a continuous process of warfare, psychological and political, no less than 
strictly military. From a legal viewpoint it meant a permanent state of 
war between Islam and enemy territory. But this state of war should not 
be construed as actual hostilities; it was rather equivalent, in Western legal 

2See Abdur Rahim, Principles of Muhammadan Jurisprudence 52-53, 56-58 (Madras, 
1911); Khadduri, op. cit. 22-27. 

3 See Hamidullah, op. cit. 17-38. 

4 For a discussion of the status of non-Muslims under Muslim rule, see A. S. Tritton, 


The Caliphs and Their Non-Muslim Subjects (London, 1930); and Khadduri, op. cit. 
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terminology, to non-recognition. This, however, did not imply, as in the 
modern law of nations, the impossibility of initiating negotiations and con- 
cluding treaties, for such actions were considered neither to imply equality 
between the two contracting parties nor necessarily to possess a permanent 
character. The nearest equivalent, perhaps, to this situation is the recog- 
nition of insurgency which neither precludes an intention of later de facto 
or de jure recognition nor approval of the regime under insurgency; it 
merely means that an authority to enforce the law in a certain territory 
is needed under certain circumstances.® The Islamic state, in like manner, 
in entering into diplomatic negotiations with a non-Muslim state, did not 
intend to recognize that state, but merely to admit that a certain authority 
or authorities were needed in the dar al-harb so long as it remained beyond 
Muslim sovereignty. 

Peace was the short interval when the jihad was in suspense. This 
period, according to the most liberal estimate, was not to last more than 
ten years. Permanent peace was to be achieved only when the dar al-harb 
would have been reduced to non-existence and thus the raison d’étre of the 
jthad, except perhaps for combatting Islam’s internal enemies, would 
eventually have disappeared. The Islamic law of peace, which was origi- 
nally designed to regulate the relations of Muslims with enemy territories 
during non-hostile periods, was in theory only a temporary institution 
until dar al-Islam should comprise the whole world. In practice, however, 
the jthad underwent certain changes in its meaning to suit the changing 
circumstances of life. Islam often made peace with the enemy, not al- 
ways on its own terms. The jurists began to interpret the law with a view 
to justifying suspension of the jihad. The new conception of the jihad 
did not necessarily imply the abandonment of the jihad duty; it merely 
meant the entry of the obligation into a period of suspension. It assumed 
a dormant status, from which the head of state may revive it at any moment 
he deems necessary. In practice, however, the more habituated the Muslims 
became to a dormant jihad, the more reconciled they tended to be to the 
permanency of a law of peace.’ 


II 


The rise of the Ottoman Empire (A.D. 1300) revived Muslim power and 
gave fresh impetus to the development of the Muslim law of nations. The 
Ottoman sultans followed the practice of issuing decrees, having the force 
of law, which supplied valuable additions to Islamic law and helped to ac- 
commodate it to the new circumstances of the Muslim world. This method 
of legislation enabled the sultans to regulate their relations with the Chris- 
tian Powers with whom they had become closely connected after Islam’s 
expansion into Eastern Europe. When the Portuguese and Spanish ex- 
plorers diverted European commerce from the Eastern Mediterrean by their 
new discoveries, the Ottoman sultans offered liberal terms in their commer- 
cial treaties with European states in order to revive commercial relations 


6H. Lauterpacht, Recognition in International Law, Ch. 16 (Cambridge, 1947). 
7 See M. Khadduri, op. cit. 65. 
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with Europe. The Treaty of Alliance between Sultan Sulayman the 
Magnificent and Francis I, King of France, signed in 1535, although not 
the first treaty that helped to attract Western merchants, was by far the 
most important. 

The treaty of 1535 provided innovations in the relations between Chris- 
tian Powers and Islam in early modern times. The preamble treated the 
King of France and his representatives as equals with Sultan Sulayman 
and his representatives. Article 1 provided for the establishment of a 
‘‘valid and sure peace’’ (bonne et sure paix) between the Sultan and the 
King ‘‘during their lives,’’ and granted reciprocal rights to the subjects 
of each monarch in the territory of the other. The French were to enjoy 
exemption rights from the poll tax, the right to practice their religion, 
and the right of trial in their own consulates by their own law. The King 
of France was also given the right to 


send to Constantinople or Pera or other places of this Empire a bailiff 
—just as at present he has a consul at Alexandria. The said bailiff 
and consul shall be received and maintained in proper authority so 
that each one of them may in his locality, and without being hindered 
by any judge, qadi, soubashi, or other according to his faith and law, 
hear, judge, and determine all causes, suits and differences, both civil 
and criminal, which might arise between merchants and other subjects 
of the King (of France). . . . The qadi or other officers of the Grand 
Signior may not try any difference between the merchants and subjects 
of the King, even if the said merchants should request it, and if per- 
chance the said qadis should hear a case their judgment shall be null 
and void. [Article 2.] 
zThe traditional rule of the law of Islam, it will be recalled, permitted 
The Ottoman sultans modified this rule by extending this period 
' to the lifetime of the sultan who made the treaty. Further, the treaty 
of 1535 established the precedent of making treaties on the basis of equality 
and mutuality of interests. This might be regarded, as many publicists , 
Nigaee to be established with the enemy for a period not exceeding ten _ 
have maintained, as a specifie privilege given to the King of France before 
other Christian princes were accorded similar status. Article 15, however, 
stated that such a privilege would be granted to other monarchs, which 
indicated that the Sultan sought to establish a principle which would apply 
to other Christian princes as well. The text of Article 15 follows: 


The King of France has proposed that His Holiness the Pope, the King 
of England, his brother and perpetual ally, and the King of Scotland 


8It has been maintained that, because the Ottoman sultans discouraged trade with 
Europe after they controlled the Eastern Mediterranean, the Portuguese and Spanish 
explorers sought new routes to the Orient which led them to new discoveries. For a 
critical discussion of this point, see A. H. Lybyer, ‘‘The Ottoman Turks and the Routes 
of Oriental Trade,’’ 30 English Historical Review 577-588 (1915). 

® For the text of the treaty, see Baron I. de Testa, Recueil des Traités de la Porte 
Ottomane, Vol. I, pp. 15-21 (Paris, 1864); and G. Noradounghian, Recueil d’Actes 
Internationaux de 1’Empire Ottoman, Vol. I, pp. 83-87 (Paris, 1897). For an English 
translation, see Nasim Sousa, The Capitulatory Regime in Turkey 314-320 (Balti- 
more, 1933). 
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should be entitled to adhere to this treaty of peace if they please, on 
condition that when desirous of doing so they shall within eight months 
from date send their ratifications to the Grand Signior and obtain his.’° 


The treaty of 1535 modified another principle of the law of Islam by 
granting Christians exemption from the poll tax. The traditional rule 
was that non-Muslims, if residing in Muslim territory more than one 
year (in this case they would be treated on the same footing as permanent 
non-Muslim residents), had to pay the poll tax.1‘ With respect to the 
right granted to Frenchmen (later extended to other Europeans) of being 
tried by their own consulates, the treaty at first gave expression to the 
classical principle of the personality of the law; but the modification of 
this principle in subsequent treaties (especially that of 1740), by which 
all lawsuits involving foreigners and Muslims were to be handled by foreign 
consulates,’* greatly changed the fundamental rule that Islamic law must 
be applied in such cases. 

The treaty of 1535, concluded at a time when the modern law of nations 
was at the beginning of its development, might have provided an excellent 
opportunity to reconcile Christian and Muslim law. However, the politi- 
cal motives which brought the treaty to life were not conducive to accom- 
modate the one to the other. Francis I was in dire need of support against 
his Christian rival, Charles V, and Sulayman, after his unsuccessful attack 
on Vienna (1529), sought to divide the combination against him by cre- 
ating dissension among Christian princes. This alliance, which helped in- 
directly to foster the Reformation, created resentment for the schism within 
Christianity as well as for the co-operation of a Christian prince with the 
infidel.** 

Nor were the European jurists and publicists, who advocated a new law 
of nations based on the principles of territorial sovereignty and equality 
among nations, prepared to regard the Ottoman Empire as part of the 
European community. The traditional viewpoint of Christendom seemed 
to take it for granted that Islam lay outside the pale of the newly devel- 
oping law of nations. Albericus Gentilis (1552-1608), who was not in 
favor of religious wars and criticized Spain for making war on the Indians, 
attacked Francis I for making an alliance with the Turks.** Even Grotius, 
who emphasized the law of nature as the basis of the modern law of nations, 
advocated discriminatory treatment against non-Christian states. He ar- 
gued that it was permissible by the law of nature to make treaties with the 
enemies of the Christian religion, but advocated that all Christian princes 


10 The King of England preferred to sign a separate treaty with the Sultan in 1580, 


while the others failed to adhere to the treaty. 

11 For the law governing the status of non-Muslims in Muslim territory (usually called 
dhimmis), see M. Khadduri, op. cit. Ch. 17. 

12 See Sousa, op. cit. 78-86. 

13 See D. J. Hill, A History of Diplomacy in the International Development of Europe, 
Vol. II, pp. 435, 439-440 (New York, 1906); and D. M. Vaughan, Europe and the Turk 
134-146 (Liverpool, 1954). 

14 Gentilis, De Jure Belli, Lib. I, C. 12 (1588). See also T. A. Walker, A History of 
the Law of Nations, Vol. I, pp. 254, 271-272 (Cambridge, 1899). 
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should combine against the advances of the enemies of the faith.** In its 
formative period, the modern law of nations developed principles that 
governed the relations of Christian nations alone, that is, nations that en- 
joyed the benefits of Christian civilization. Thus it was taken for granted 
that the rights which that law would protect were only the rights of 
‘*eivilized’’ Powers.*® 

The utopians were no less concerned with the problem of a non-Christian 
Power in Europe than other publicists. They sought to establish Euro- 
pean peace by forming a combination of Christian princes against the 
Turks. Several schemes were laid down during the seventeenth and 
eighteenth centuries, like that of Dubois in medieval times, which had the 
common appeal to Christian princes to compose their differences and unite 
against the Turks. Thus William Penn considered the subjection of the 
Turks as a prerequisite for the general pacification of Europe.” Emeric 
Crucé and Abbé de Saint-Pierre, however, in their schemes for a general 
union of states, thought that the Turks might be included. Saint-Pierre 
contended that such a union would not necessarily lead to conciliation of 
the various religions, but it would help to establish peace between states 
with different religions.‘* Perhaps the most elaborate of such schemes for 
establishing peace in Christendom at the expense of the Turks was that 
of Cardinal Alberoni, Prime Minister of Spain, in a book entitled Testa- 
ment Politique du Cardinal Jules Alberoni (Lausanne, 1753), in which he 
sought to organize a general diet, composed of representatives of European 
princes, for discussing all matters of common concern to Christendom. 
Cardinal Alberoni maintained that before such a plan could ever be- 
come a reality the Turks must first be expelled from Europe by a com- 
bination of Christian forces. For this purpose he published a pamphlet 
in German and English entitled Cardinal Alberoni’s Scheme for Reducing 
the Turkish Empire to the Obedience of Christian Princes (London, 
1736).‘° For achieving the general scheme of peace Alberoni stated : 


. . . It would seem to be for the absolute interest of whole Christian 
Europe that the attention of the emperors of Germany should be di- 
rected solely to the defense of their territory against the power of the 
Ottoman Empire, and to seek to extend their dominions in that direc- 
tion only. . . . They would have the means to induce the Princes of 
the Empire to combine all their forces for the purpose of conquering 
Turkish territory by rewarding these Princes with some of the domains 


15 Grotius, De Jure Belli ac Pacis, Lib. II, C. 20 (1625). See also Walker, op. cit., 
Vol. I, pp. 300, 306-307. 

16 See E. P. Cheyney ‘‘ International Law under Queen Elizabeth,’’ 20 English His- 
torical Review 660 (1905). 

17 W. Penn, Essay on the Present and Future Peace of Europe (London, 1693). 

18 Abbé de Saint-Pierre, Project pour rendre la paix perpétuelle en Europe (Utrecht, 
1713). For a survey of the utopian plans of peace, see 8. J. Hemleben, Plans for World 
Peace Through Six Centuries (Chicago, 1943). 

19 The original, apparently lost, has been preserved in an Italian translation. For an 
English rendering of the Italian manuscript, see Theodore Henckels, ‘‘Cardinal Al- 
beroni’s Scheme for Reducing the Turkish Empire to the Obedience of Christian 
Princes,’’ 7 A.J.I.L. 83-107 (1913). 
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belonging to the House of Austria, in Germany, as they were making 
progress toward the Orient. .. . 


It would seem that, through the execution of this system, all the old 
sources of quarrels between the Houses of Austria and Bourbon might 
be entirely removed. Nothing would prevent them from acting con- 
certedly in order to drive the infidels out of Christendom, to settle all 
differences pending between their neighbors, to render justice to whom 
it is due and to establish commerce on a footing of equality which en- 
courages industry and honesty among all nations. Thus, enjoying 
peaceful possession of their legitimate states the Christians will then 
think of relieving their subjects, harassed by wars or by apprehensions 
of wars which follow conditions of uncertainty and jealousy. . . 
They will have a beautiful open field, within which to exercise their 
power and their prowess against the infidels, and to set their conscience 
at peace for the shedding of Christian blood of which the indecision of 
their pretensions has been responsible in the course of the latter cen- 
turies.*° 


It is a tempting conclusion to make that at this period neither Islam 
nor Christendom had yet been prepared to meet on a common ground and 
modify their religious principles for the purpose of developing a law of 
nations based on equality and reciprocity. The distrust and lack of mu- 
tual respect were not conducive to an understanding between Islam and 
Christendom. Their conduct of foreign relations tended to be Machiavel- 
lian and coercive. European diplomats at the Ottoman Porte often re- 
sorted to bribery and intrigue in order to achieve their ends, while the 
Ottoman viziers frightened and misused European envoys to extract dis- 
closure of their instructions.*‘ Thus the relations between Islam and 
Christendom showed no appreciable improvement over the precedent es- 
tablished by Sulayman the Magnificent and Francis I. The factors gov- 
erning their relations depended less on law than on the relative strength 
and weakness of either side. 


III 


Had the Ottoman Empire been integrated into the European system 
during the formative period of the law of nations, this law might have 
become universal in shape at an earlier period. When, however, the mod- 
ern law of nations, after the Treaty of Westphalia (1648), began to develop 
along secular lines, based on the principle cutus regio, eius religio, the en- 
eounters between Christendom and Islam were no longer at par. The 
growing strength of Europe and the secularization of its legal and political 
systems were matched by a steady decline in Muslim power. The readiness 
of Islam at the height of Ottoman power to reconcile its interests with those 
of Christendom was superseded by the fear of a nation in decline lest its 

20 For a full statement of this system, see ibid. 62-66. 

21 For an account of the experiences of European envoys in Turkey, see the memoirs 
of the Ambassador of Austria, de Busbeeq, in Constantinople, in C. T. Forster and F. 
H. B. Daniell, The Life and Letters of Ogier Ghiselin de Busbecq, Vol. I, pp. 176-177 
(London, 1881); and Queen Elizabeth’s Ambassador to Turkey, Sir John Finch, in 
G. F. Abbott, Under the Turk in Constantinople (London, 1920). 
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contact with non-Muslim nations should lead to its destruction. The sul- 
tans, it is true, were quick to adopt Western weapons and military skills 
—which were not only permitted but encouraged by the law of Islam—but 
they were not prepared to adopt the new political and legal concepts which 
would materially change the juridical structure of Islam. 

During the latter part of the eighteenth century the encounters between 
Christendom and Islam proved to be a disaster for Islam. Its defeats came 
as a surprise to the European Powers who had attained their military and 
diplomatic victories with relative ease. This resulted in the unfavorable 
revision of the treaty of 1535 in 1740, granting France the right of pro- 
tection over the Christian nationals of the Sultan and the similar rights 
granted to Russia in the Treaty of Kiichiik Kaynarja in 1774. The Euro- 
pean Powers, on their part, when they dealt with the Muslim world, were 
not a little surprised to find that Islamic civilization was so ‘‘inferior’’ and 
so different from their own, without appreciating the differences in the 
cultural values and the relative state of decadence. Taking a short-range 
view of their interests, they preferred to attain immediate advantages 
rather than to deal with Islam on a basis of equality and reciprocity. The 
European Powers found it more expedient to leave behind them the rules 
and practices of the modern law of nations and to resort to force whenever 
diplomacy failed them. Thus neither were the European Powers prepared 
to regard Muslim countries as falling under the operation of their law of 
nations nor would Islam recognize Christian rule whenever its territory 
fell into European hands. Islamic law regarded non-Muslim rule over 
Muslim lands as an anomaly permitted only under force majeure, but the 
caliph was under legal obligation to restore these lands whenever Islam 
could regain its strength. The European Powers, in their contacts with 
Muslim countries, treated them as backward areas and savage communities 
to whom the principles of the law of war did not apply. Conquest of Mus- 
lim territory, like conversion to Christianity, was considered meritorious.”* 

After the Napoleonic wars, when Ottoman territories became a bone of 
contention among rival Powers, the Western Powers deemed it necessary to 
invite the Sultan to join the community of European nations for the pur- 
pose of maintaining the integrity of his empire by affording him the bene- 
fits of the law of nations. When such an invitation was proposed at the 
Congress of Vienna, Russia objected on the grounds that Turkey was bar- 
barous. ‘‘Barbarous as it is,’’ retorted Castlereagh to Tsar Alexander, 
‘*Turkey forms in the system of Europe a necessary evil.’’ Seeking a free 
hand in the Sultan’s dominions, Russia insisted that Turkey be kept out 
of the community of European nations. 

Nor were the Western jurists agreed as to whether Turkey had become 
a subject under the law of nations despite the fact that she had established 
for a long time diplomatic intercourse with Europe. The jurists were 
doubtful as to Turkey’s ability to meet her obligations in accordance with 
European standards. In The Hurtige Hane, Sir William Scott argued 


22 See Q. Wright, ‘‘The Bombardment of Damascus,’’ 20 A.J.I.L. 266 (1926); Man- 
dates under the League of Nations 7-8 (1930). 
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that the law of nations should not be applied to nations outside Europe 
‘‘in its full rigour’’; for, as he went on to say, 


. . it would be extremely hard on persons residing in the kingdom of 
Morocco, if they should be held bound by all the rules of the law of 
nations, as it is practised among European states. On many accounts 
undoubtedly they are not to be strictly considered on the same footing 
as European merchants; they may, on some points of the law of na- 
tions, be entitled to a very relaxed application of the principles, estab- 
lished by long usage, between the states of Europe, holding an inti- 
mate and constant intercourse with each other.” 


In The Madonna del Burso, Sir William Scott reiterated a similar opin- 
ion in more general terms: 


The inhabitants of those countries (Ottoman Empire) are not profes- 
sors of exactly the same law of nations with ourselves: in consideration 
of the peculiarities of their situation and character, the Court has re- 
peatedly expressed a disposition not to hold them bound to the utmost 
rigour of that system of public law, on which European states have 
so long acted, in their intercourse with one another.** 


Even after the Ottoman Empire had been admitted to the Concert of 
Europe in 1856, some jurists, such as Lorimer, continued to regard her 
beyond the operation of the law of nations.** Other jurists, like T. E. 
Holland and W. E. Hall, emphasized differences in the degree of civiliza- 
tion, not religion, as a bar to full recognition, and this, they held, would 
be merely a transitional stage until non-European states would become 
members of the family of nations.*® On the other hand, there were jurists 
who held that since the Ottoman Empire had maintained diplomatic inter- 
course with European Powers for many centuries and concluded treaties 
with them, the general body of the law of nations was accordingly ap- 
plicable.** There is, however, no clear evidence to indicate that during 
the first half of the nineteenth century Turkey and other Muslim countries 
had enjoyed the full advantage of the law of nations. Writing in 1845, 
Wheaton was perhaps reflecting this state of affairs when he said: 


23 The Hurtige Hane, High Court of Admiralty, 1801, 3 C. Rob. 324. See J. B. Scott 
and W. H. E. Jaeger, Cases on International Law 62-64 (1937). 

24 The Madonna del Burso, High Court of the Admiralty, 1802, 4 C. Rob. 169. See 
Scott and Jaeger, op. cit. 65-66. In The Fortuna, 2 C. Rob. 92 (1803), Sir William 
Scott said: ‘‘Considering this case as merely between the British and Algerian claimants, 
I do not, at the same time, mean to apply to such claimants the exact rigour of the law 
of nations as understood and practised among the civilized states of Europe; it would 
be to try them by a law not familiar to any law or practice of theirs... .’’ See also 
The Kinders Kinder, High Court of Admiralty, 1799, 2 C. Rob. 88; and The Helena, 
High Court of Admiralty, 1801, 4 C. Rob. 3. 

25 James Lorimer, Institutes of the Law of Nations, Vol. I, pp. 101-102, 123-124 
(Edinburgh, 1883). In another work Lorimer rejects the ethical basis of Islam as 
suitable for a political system (J. Lorimer, Studies National and International 132-147 
[Edinburgh, 1890]). 

26 See T. E. Holland, Lectures on International Law 38 (ed. Walker, London, 1933) ; 
and W. E. Hall, International Law 48-49 (8th ed., Higgins, Oxford, 1924). 

27 See H. A. Smith, Great Britain and the Law of Nations, Vol. I, pp. 16-17 (London, 
1932). 
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In respect to the mutual intercourse between the Christian and 
Mahommedan Powers, the former have sometimes been content to take 
the law from the Mahommedans, and in others to modify the Interna- 
tional Law of Christianity in its relation to them. Instances of the 
first may be found in the ransom of prisoners, the rights of ambassa- 
dors, and many others where the milder usages established among 
Christian nations have not yet been adopted by the Mahommedan 
Powers. On some others they are considered as entitled to a very re- 
laxed application of the peculiar principles established by long usage 
among the states of Europe in constant intercourse with one another.** 


During the Crimean War (1854-56) the Western Powers had realized 
that Turkey’s continued exclusion from the European community had ae- 
centuated the rivalry over the ‘‘Sick Man’s’’ territories; it had also be- 
come inconsistent with the trend of an expanding famliy of nations which 
had comprised countries outside Europe. Thus, on the invitation of the 
six Powers signatory to the Treaty of Paris (March 30, 1856), the Sultan 
was formally admitted to ‘‘participate in the public law and concert of 
Europe’’ (Article 7). Western jurists have been confused as to the mean- 
ing of this article. Most of them ha ‘e construed the clause ‘‘to participate 
in the public law and concert of Europe,’’ as one admitting Turkey to the 
advantages of the law of nations.*® Few have argued that it merely meant 
her admission to the European community of nations and that it had no 
bearing on the subject of her participation in the operation of the law of 
nations.*° Turkey’s exclusion from the Concert of Europe in 1815 had 
perhaps postponed her participation in the operation of the law of nations; 
but her admission to the Concert in 1856 must have fully entitled her 
(subject to foreign capitulatory rights which were not abolished until 1924) 
to the full advantages of that law.*t The Ottoman Empire and other Mus- 
lim nations had been recognized only by slow stages as subjects of the law 
of nations, and the European Powers, perhaps not conscious at first of this 
process, had slowly come to this conclusion. 


IV 


Although Europe had at last accepted the Ottoman Empire as a member 
of the European community of nations, the internal structure of the Em- 
pire had not yet been sufficiently changed to adapt itself to Western prac- 
tices in the conduct of foreign relations. In his diplomatic relations with 
the West, the Sultan permitted only friendly Powers to maintain diplo- 
matic missions in his capital, although the practice of maintaining per- 
manent diplomatic missions had been in vogue in Europe since early 


28 Henry Wheaton, History of the Modern Law of Nations 555 (1845). 

29See W. E. Hall, Treatise on International Law 48 (ed. Pearce Higgins, Oxford, 
1924). 

30 Hugh M. Wood, ‘‘ The Treaty of Paris and Turkey’s Status in International Law,’’ 
37 A.J.I.L. 262-274 (1943). 

31 In The S. S. Lotus (P.C.1.J., 1927), in a dissenting opinion by Judge Weiss, Turkey 
was not considered as a subject of the law of nations until the Treaty of Lausanne 
(July 24, 1923). 
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modern times. In the eighteenth century the Sultan approved of this 
practice on a reciprocal basis. After 1792 the Sultan himself established 
permanent missions in Paris, London, Vienna and Berlin. 

For a long while the Sultan had been advised by Western sympathizers, 
as well as by Muslim liberals, to introduce reforms along Western lines in 
order to enhance the prestige of his Empire among the Powers and to dis- 
charge his duties as the head of a modern state. But the Sultan, who was 
willing to adopt the new weapons and military skills of the West, was not 
prepared to adopt Western concepts and practices which would compro- 
mise or materially change the law of Islam. Faced with a threat from 
within—provincial uprisings, local claims for independence, and the insist- 
ence of liberals on reform—the Sultan could afford as little to please the 
conservatives as to reject the pleadings of Western sympathizers to 
strengthen his Empire against the Russian threat. This constructive 
approach to strengthening the Empire along Western lines is collectively 
known as the Tanzimat, or Reform Movement. For it became quite obvious 
that the Empire had either to change or to collapse. 

Under pressure from the Powers, the Sultan permitted freedom of navi- 
gation through the Straits, first to Russia (in the Treaty of Kiichiik 
Kaynarja, 1774),°* and then to other Powers. This right of passage was 
at first limited to certain merchant vessels but was later extended as a rule 
to all other Powers.** The so-called Ancient Rule of the Ottoman House, 
which closed the Straits to all warships of foreign Powers, remained ef- 
fective until it was modified by several international instruments during 
the nineteenth century.** A far more radical change, also carried out 
under Western pressure, was in improving the position of the Christian 
subjects of the Sultan by granting France (1740), Russia (1774), and 
other Powers the right to ‘‘protect’’ these subjects by making representa- 
tions to the Sultan regarding their conditions. The implementation of 
these commitments was embodied in the Tanzimat decrees, beginning with 
the promulgation of the Khattt Sharif Gulkhané of November 3, 1839, and 
followed by other enactments until they were finally incorporated in an 
elaborate constitutional document issued by the Sultan on December 23, 
1876. These instruments covered a variety of legal reforms, but neither 
the Tanzimat decrees nor the Constitution of 1876 were destined to mate- 
rialize, owing to the strong resistance of traditional Islam to Western con- 
cepts of law and justice.*® 

The process of social change, however, pays no attention to stereotyped 
practices or abstract doctrines. The Ottoman Empire had either to change 


32 Article 2. 

83 See Erik Briiel, International Straits, Vol. II, pp. 272-276 (London and Copen- 
hagen, 1947). 

84 For a comprehensive treatment of the various treaties governing the status of the 
Straits, see J. T. Shotwell and F. De4k, Turkey at the Straits (New York, 1940). See 
also Serge Goriainov, La Question d’Orient 4 la Veille du Traité de Berlin (ed. B. Nolde, 
Paris, 1948). 
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or fall to pieces. A few Muslim thinkers who became impatient with the 
Sultan’s despotism, enforced in the name of Islam, sought change in the 
character of the Islamic state. Western constitutionalism and nationalism 
found their way into Muslim society and the new generation advocated 
the principle that religion was no longer adequate as the basis of the state. 
A constitutional movement, which had been long in the making, succeeded 
at last in overthrowing the traditional Ottoman regime in 1908 and laid 
the basis of a modern Muslim state. This change introduced the secular 
conception of authority and the doctrine that the nation is the source of 
authority. Consequently, the sacred law of Islam ceased to be the sole 
authoritative source of the conduct of the state. But no attempt was made 
at this stage to separate the religious from the secular powers, nor was 
serious thought ever given to recenciling Islam with the new concepts of 
law and authority. 

The triumph of nationalism as the basis of Muslim polity resulted in the 
destruction of the Ottoman Empire following World War I and the aboli- 
tion of the Caliphate (1924), thus permitting several Muslim states to 
emerge as new sovereign entities. Kemalist Turkey took the lead in this 
matter and an Egyptian publicist, Shaykh Ali Abd al-Raziq (although his 
doctrine was officially rejected by the Egyptian Government), supplied the 
legal and doctrinal justification of it.** He argued that Islam was not 
originally designed by the Prophet Muhammad as a political system (al- 
though circumstances necessitated that he should exercise political and 
military functions which were distinct from his primary religious func- 
tions as a prophet), but, like Christianity, as a system of religion for the 
regulation of the spiritual life of the Muslims. The significance of Raziq’s 
theory lies in permitting the heads of Muslim states to conduct foreign 
relations in accordance with rules and practices not necessarily derived 
from the sacred law, since this matter lay outside the domain of religion. 
His interpretation gave validity not only to the action of the Kemalist 
regime in Turkey, but also justified the conduct of foreign relations of the 
very state which enforced the act of the disciplinary council that rejected 
his theory. 

Raziq’s theory was challenged by another Egyptian who was still study- 
ing law in Paris at the time it was rejected in Cairo. Sanhuri chose as the 
subject of his dissertation, the theme of which is indicated in its title, 
‘‘The Caliphate: Its Development Toward an Oriental League of Na- 
tions.’’** He rejected Raziq’s theory that political authority was not an 
integral part of Islam, but he saw no reason why Muslim public law could 
not develop to fit modern conditions of life. He therefore suggested that 
the Caliphate, which had undergone many changes in the past, was still 
capable of further change and might develop into an Oriental league of 


36 See Ali Abd al-Raziq, al-Islam wa Usul al-Hukm (Cairo, 1925). For a discussion 
of Raziq’s theory, see C. C. Adams, Islam and Modernism in Egypt 259-267 (London, 
1933). 
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nations. Although Sanhuri disagreed with Raziq on the internal legal 
superstructure, he seemed to support, at least in the external relations of 
Islam, the secular viewpoint, namely, the full participation of the Muslim 
states in the international community in accordance with the modern law 
of nations.** 

Raziq’s theory of government has been tacitly accepted as the basis of 
the modern Muslim state. Although several Muslim entities had already 
seceded from Muslim unity, it was not until the dissolution of the Ottoman 
Empire and the abolition of the Caliphate that Muslim national states 
emerged as modern states. Kemalist Turkey formally recognized this fact 
in its National Pact as well as in the Treaty of Lausanne (June 24, 1923), 
by virtue of which she voluntarily gave up territories in which the majority 
of the population were not Turks. This process of complete break-up, 
whether regretted as the dissolution of Islamic unity or hailed as the pro- 
gressive evolution toward a new community of states, is probably the most 
significant landmark in the development of Islamic polity since its forma- 
tive period. Its accomplishment was significantly noted by none other than 
Riistii Aras, representative of the mother country, who presided over the 
special meeting of the League Assembly on May 26, 1937, and welcomed 
the admission of Egypt as having ‘‘completed the successive stages of a 
progress of evolution as peaceful as it is glorious.’’ *® 


V 


The secular approach to the conduct of foreign relations has been ac- 
cepted by almost all Muslim states, whether completely secularized in their 
internal legal structure, as in the case of Turkey, or still recognizing the 
shari’a as their basic law, as in Saudi Arabia and the Yaman. Even those 
publicists who objected to the secularization of the internal law of Islam 
have accepted marked departures from the traditional Muslim law gov- 
erning Islam’s foreign relations. Almost all of them, who often invoked 
the jihad against Western encroachment on Islam, repudiated the idea that 
the jthad is offensive in character.“ Some of them have gone so far as to 
argue that the law governing Islam’s relations with other nations, as orig- 
inally expounded by Muhammad, was based on the principle of the peace- 
ful—not the hostile—relations among nations and that its humane rules 
and practices have anticipated (in certain instances surpassed) the rules 
and practices of the modern law of nations.* 

The active participation of Muslim states in international conferences, 
in the League of Nations, and the United Nations and its agencies, demon- 
strates that the dar al-Islam has at least reconciled itself to a peaceful co- 
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existence with dar al-harb. The various declarations of Muslim statesmen 
and representatives in international conferences as well as in international 
organizations, although frequently directed against Western interference 
in handling Muslim affairs against Islam’s interests, indicate on the whole 
Islam’s willingness to take active part in the promotion of international 
peace and security and its support for existing international organiza- 
tions.*® Great satisfaction was shown throughout the Muslim world when 
two Muslim jurists were elected to the bench of the International Court of 
Justice. Muslim representatives have shown great eagerness to serve in 
the various agencies of the United Nations and several international com- 
missions—evidence which bears witness to the fact that Islam has at last 
accepted integration into the larger international community. 

A few Muslim thinkers have recently argued that Islam can go a step 
further in making a contribution toward world peace and stability by re- 
viving certain Muslim concepts of law and justice. This trend has been 
called neo-Panislamism, and, since the creation of Pakistan in 1947, has 
become a notable movement. In domestic affairs it is reflected in the ree- 
ognition of the sacred law as a primary source of legislation in the new 
Syrian Constitution (1950, 1953) and in the new civil codes of Syria, 
Egypt and Iraq. On November 2, 1953, the Constituent Assembly of 
Pakistan declared that country to be an Islamic Republic. Even Turkey 
has relaxed certain measures against religious activities, thus giving im- 
petus to Islamic revival. In the international sphere, there has been a 
revival in holding Islamic conferences (such as those in Pakistan and 
Arabia), the exchange of visits among Muslim statesmen, and the forma- 
tion of certain regional pacts and alliances—all of these are signs indicative 
of a desire to co-operate as a Muslim bloc for the promotion of interna- 
tional stability within the international community. 

Muslims, however, are quite aware that in the present state of interna- 
tional relations it is not possible to revive the traditional religious approach 
to the conduct of foreign relations, nor is it in their interest to do so, as 
the circumstances permitting the association of religion in the relations 
among nations have radically changed. Not only has the jthad become an 
obsolete weapon, but also since Islam has in the past exhausted its power, 
and its initiative has passed to other great Powers, it has become permis- 
sible—even necessary, according to the principles of Islamic law—that 
Islam look after its interests in accordance with the changed circumstances 
of life.** If certain publicists have insisted on a more active réle for the 
shari’a in the domestic affairs of Islam, their interest on the international 
plane has been primarily to demonstrate that the shari’a can contribute to 
the development of the modern law of nations for the mutual benefit of 
Islamic and Christian nations. 


42 For a discussion by a Muslim writer advocating the competence of the U. N. General 
Assembly to deal with a Muslim country, see A. W. Dejany, ‘‘Competence of the General 
Assembly in the Tunisian-Moroccan Questions,’’ Proceedings of the American Society of 
International Law, 1953, pp. 53-59. 

#8 See The Majalla, Article 39. 
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The historical experiences of Islam and Christendom in introducing a 
religious element in politics, on the international no less than on the do- 
mestic plane, can be very dangerous indeed. For religion—perhaps any 
form of ideology—would gravely disturb the operation of a system of law 
which is in the main the product of custom and convention rather than the 
crystallization of abstract doctrines. If the modern law of nations has 
become worldwide, in contrast to the medieval Christian and Islamic law 
of nations, it is because the European Powers have relegated religion from 
the international to the national plane since the Peace of Westphalia, and 
have accepted secular sources for its development in accordance with the 
growing needs of an expanding family of nations. Thus Islam and Chris- 
tendom have demonstrated, after a long period of hostilities, that they can 
reconcile their rival ideological principles for purposes of peaceful co- 
existence. Both have at last accepted their integration into a world order 
which, though originating in Western Europe, now tends to encompass the 
entire world.** 

44 The present writer has drawn freely from his book, War and Peace in the Law of 
Islam (Baltimore, 1955), and from his paper, ‘‘From Religious to National Law,’’ in 
R. H. Anshen (ed.), World-Center: Mid-East (New York, 1956). See also Q. Wright, 
‘*International Law and Ideologies,’’ 48 A.J.I.L. 616-626 (1954); and Kurt Wilk, ‘‘In- 
ternational Law and Ideological Conflict,’’ 45 ibid. 648-670 (1951). 


PROVISIONS ON COMPANIES IN UNITED 
STATES COMMERCIAL TREATIES * 


By HerMAN WALKER, JR.** 


Office of International Trade and Resources, Department of State 


Prior to World War II, U. S. commercial treaties either were silent con- 
cerning the applicability of their provisions to corporations and other as- 
sociations, or provided in only a limited way for such entities. From the 
start, treaties of this kind concluded by the United States have been con- 
cerned with the rights and privileges of persons. It was not until 1911, 
however, that these treaties began to reflect attention to companies as such 
—artificial, as distinguished from natural—persons. Only during the last 
ten years have they dealt with companies systematically and comprehen- 
sively to a degree comparable with the treatment provided for natural 
persons. This development has been characterized as ‘‘perhaps the most 
striking advance”’ effected by recent treaties over those antedating 1946.? 


* Certain other features of U. S. commercial treaties have been discussed in articles 
by Robert R. Wilson, appearing in this JouRNAL, as follows: ‘‘ Property-Protection 
Provisions in U. 8. Treaties,’’ Vol. 45, pp. 83-107 (1951); ‘‘ Access-to-Courts Provisions 
in U. S. Commercial Treaties,’’ Vol. 47, pp. 20-48 (1953); ‘‘Natural-Resources Pro- 
visions in U. S. Commercial Treaties,’’ Vol. 48, pp. 355-379 (1954). The term ‘‘com- 
mercial treaties’’ is used here in the same sense as in those articles; that is, broad 
treaties which contain provisions relating to establishment as well as to trade and 
shipping, and most frequently called treaties of ‘‘friendship, commerce and naviga- 
tion.’’ 

** This article is personal and without official attribution. 

1 Those signed since World War II are: treaties of friendship, commerce and navi- 
gation with China, 1946 (63 Stat. Pt. 2, 1299), Italy, 1948 (63 Stat. Pt. 2, 2255; supple- 
mented by Agreement of Sept. 26, 1951, S. Hxec. H, 82d Cong., 2d Sess.), Ireland, 
1950 (1 U. S. Treaties 785), Colombia, 1951 (S. Exec. M, 82d Cong., Ist Sess., 
withdrawn from Senate, June 30, 1953), Greece, 1951 (T.I.A.S. No. 3057), Israel,~ 
1951 (5 U. 8. Treaties, Pt. 1, 550), Denmark, 1951 (S. Exec. I, 82d Cong., 2d Sess.), 
Japan; 1953 (4 U.S. Treaties, Pt. 2, 2063), Federal Republic of Germariy, 1954 (S. Exec. 
E, 84th Cong., 1st Sess.), Haiti, 1955 (S. Exec. H, 84th Cong., lst Sess.) ; Nicaragua, 
signed Jan. 21, 1956 (S. Exec. G, 84th Cong., 2d Sess.); treaty of friendship, com- 
merce and economic development with Uruguay, 1949 (S. Exec. D, 81st Cong., 2d 
Sess.) ; treaty of amity and economic relations with Ethiopia, 1951 (4 U. 8. Treaties, 
Pt. 2, 2134); and treaty of amity, economic relations and consular rights with Iran, 
signed Aug. 15, 1955 (S. Exec. E, 84th Cong., 2d Sess.) These treaties fall into three 
patterns. Those succeeding the China and Italy treaties reflect an extensive reorgani- 
zation and condensation of the content of those two instruments. The Ethiopia and 
Iran treaties represent a further abridgment of this material, and add provisions on 
diplomatic and consular rights. All are substantially alike, however, with regard to 
the points discussed in this article, except as otherwise noted and except that the 
Ethiopia and Iran treaties lack some of the refinements found in the others. The treaty 
with Japan will usually be used herein for illustrative purposes, because it is the most 
recent in point of signature to have entered into force. 

2 Testimony of Deputy Assistant Secretary of State Linder, Hearing before a Sub- 
committee of the Committee on Foreign Relations, U. 8. Senate, Eighty-second Congress, 


373 


374 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


I 


This country began entering into commercial treaties containing estab- 
lishment provisions while the Revolutionary War was still being fought. 
The first treaty of any kind signed on behalf of the United States, in fact, 
appears to have been the Treaty of Amity and Commerce of February 6, 
1778, with France; * and throughout its history the United States has con- 
cluded many such treaties, to the number of approximately 130 great and 
small, according to one recent official estimate.* Concurrently with the 
early growth of the U. S. commercial treaty network, business corporations 
also were growing in number and economic importance. Such entities, 
albeit few in number,® were known even at the time of the Constitutional 
Convention. By 1800 no less than 300 corporations for profit had been 
chartered in the United States;*® in 1837, Chancellor Kent noted that in- 
corporations had been increasing ‘‘to a most astonishing extent’’;* and by 
1839 the Chief Justice felt able to take judicial notice of the widespread 
involvement of corporations in interstate and foreign transactions.® 

With the passage of time, of course, corporations became a fact of major 
magnitude in the American economy. Contemporaneously, corporations 
were from time to time coming to diplomatic attention, as is indicated by 
their appearance on occasion on the pages of diplomatic correspondence,’ 
and by internal evidence contained in a number of nineteenth-century 
agreements. Claims conventions concluded from mid-century onwards 
frequently made express provision for the claims of corporations as well 
as for those of individuals; *° and from at least as early as 1827, commer- 
cial treaties with European countries sometimes contained allusions to 


second session, on treaties of friendship, commerce and navigation with Colombia, 
Israel, Ethiopia, Italy, Denmark, and Greece . . . May 9, 1952, p. 4. 

8 This was signed even before the Franco-American treaty of alliance of the same date 
(5 Moore’s Digest 586). Other commercial treaties prior to the adoption of the 
Constitution include those with the Netherlands, 1782; Sweden, 1783; and Prussia, 
1785. Texts may be found in Malloy, Treaties, Conventions, International Acts, 
Protocols and Agreements between the United States and Other Powers, 1776-1909. 
Citations will not be given in this article for treaties which may readily be found in 
Malloy, or in the supplementary collections for 1910-1923 and 1923-1937 compiled by 
Redmond and Trenwith, respectively. 

4 Fact Sheet entitled ‘‘Commercial Treaty Program of the United States’’ (Depart- 
ment of State, March, 1952), p. 3. An annex lists those actually in force as of that date. 

5 McGovney, ‘‘A Supreme Court Fiction: Corporations in the Diverse Citizenship 
Jurisdiction of the Federal Courts,’’ 56 Harvard Law Rev. 853, 897 (1943); Williston, 
‘‘History of the Law of Business Corporations before 1800,’’ 2 ibid. 149, 165-166 
(1888). 

6 Davis, Essays in the Early History of American Corporations, Vol. II, pp. 8, 331-334 
(Cambridge, 1917). 

7 Commentaries on American Law, Vol. II, p. 414 (14th ed.). 

8 Bank of Augusta v Earle, 13 Peters 519, 585, 590 (1839.) 

® For example, Foreign Relations of the United States, 1866, Vol. ITI, p. 552; 1867, 
Vol. I, pp. 452, 456; 1867, Vol. II, p. 272; 1868, Vol. II, p. 1034; 1871, p. 242; 1875, 
Vol. I, pp. 275-276, 278. 

10 For example, the Claims Convention of 1853 with Great Britain, Art. I. The usual 
form of words in such instances was ‘‘all claims on the part of corporations, companies 
or individuals, citizens of .. . etc.’’ 
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corporations. Typically, such allusions were of an obverse character, in 
the sense of identifying special-privilege entities of the grantor party 
against which the trade and shipping of the grantee party were to be pro- 
tected (obligations imposed upon, rather than rights to be accorded to, 
such entities) ;?* but in at least one instance, company privileges were 
mentioned as a standard to which a treaty right of citizens and vessels 
was referable,?* and in two instances American companies were desig- 
nated in a specialized way as beneficiaries of a treaty right in the other 
country.** Nevertheless, until the treaty of 1911 with Japan, the general 
schematic policy consistently followed in describing the persons entitled 
to commercial treaty rights was to speak merely of ‘‘citizens,’’ ‘‘subjects,’’ 
‘*‘inhabitants,’’ or ‘‘nationals.’’ 

That the treaty-makers of the past should have refrained from providing 
for corporations in commercial treaties seems explicable. Commercial 
treaties, although they have always tended to serve broad diplomatic ob- 
jectives and although they have undergone changes in emphasis with the 
passage of time, were in their historical form designed primarily to pro- 
mote trade and to protect the instrumentalities of trade—goods that move 
in commerce, ships that carry goods, ‘‘merchants’’ who ‘‘come with their 
ships and cargoes.’’ Corporations do not figure in this mobile image. 

A corporation, as explained in the oft-cited statement of Chief Justice 
Taney, is a creature of sovereignty which can exist only within the juris- 
diction of the state creating it and cannot move or migrate outside that 
jurisdiction.** This doctrine raised persistent problems for the courts, up 
into the present century, in developing constitutional protection for cor- 
porations in interstate relations, a circumstance which, for American 


11 For example, Art. VII of the 1827 Treaty of Commerce and Navigation with 
Sweden/Norway pledges each signatory ‘‘not to grant in its purchases, or in those which 
might be made by companies or agents acting in its name or under its authority, any 
preference to importations made in its own vessels #..’’ (Art. XV of the same instru- 
ment contained also a rule concerning the services of ‘‘salvage companies,’’ in connec- 
tion with shipwrecks). A fairly common provision has been one providing non-discrimi- 
nation in the matter of shipping charges ‘‘levied in the name or to the profit of the 
Government, the local authorities, or of any private establishments whatsoever’’ (Art. 
II of the 1837 treaty with Greece), phraseology which later became spelled out to read 
‘*Government, public functionaries, private individuals, corporations or establishments 
of any kind’’ (Art. VII, treaty of 1902 with Spain). The evident purpose of such 
references was to prevent indirect impairment or nullification of treaty rights through 
actions of entities not the government (e.g., a monopolistic trading company enjoying 
special powers, such as an East India Company). 

12 Art. VIII, treaty of 1858 with Bolivia. 

13 Art. IV (17) of the 1881 treaty with Madagascar (coaling rights of American 
steamship companies); Art. XII of the 1903 treaty with China (navigation on the in- 
land waters of China). 

i4 Bank of Augusta v. Earle, 13 Peters 519, 588 (1839). 

15 See McGovney, loc. cit. 853-898, 1090-1124; Neirbo Co. v. Bethlehem Corp., 308 
U. 8. 165, 169 (1939); Willoughby on the Constitution 1291 (2nd ed., 1929); Willis, 
Constitutional Law 849-850 (Bloomington, 1936) ; note in 14 Col. L. R. 434-436 (1910) ; 
note in 48 Mich. L. R. 228-230 (1949). These two law review notes indicate that the 
Supreme Court’s development of the main theoretical bases for constitutional protection 
to corporations was not complete until 1910. 
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negotiators at least, would have extended into the international sphere.'® 
As a practical matter, it was not until about the last quarter of the nine- 
teenth century that ‘‘men’s minds had become habituated to corporate 
activities which crossed state lines’’;?" and it was not until well into that 
quarter-century that authority for the creation of mercantile corporations, 
the particular type most readily associated with the traditional avowed 
purposes of a commercial treaty, came to be granted by many of the 
states.* The seeking of redress in a claims convention for unlawful dam- 
ages to the acquired property of corporations would thus appear to have 
been conceptually possible considerably before the active projection of 
corporations across jurisdictional boundaries in the framework of a com- 
mercial treaty. 

It has been remarked, furthermore, that a real practical need for seeking 
_ treaty protection for corporations began to appear only around the turn 
of the century.’*® But that period was one in which the United States 
Government was showing slight interest in concluding general commercial 
treaties, and hence having little occasion to make decisions about the sub- 
ject. Very few indeed were entered into between the Serbian treaty of 


16 Also of possible pertinence to the conceptual feasibility of treaty-making about 
corporations was the doctrinal debate between the ‘‘fictional’’ and ‘‘natural’’ schools 
which, according to Latty, was still so unresolved at the beginning of the 20th century 
that at that time ‘‘it could not be said ... that there was any well defined principle 
of international law’’ as to the juridical position of foreign corporations. ‘‘ Interna- 
tional Standing in Court of Foreign Corporations,’’ 29 Mich. L. R. 28, 32 (1930). In- 
deed, historically the ‘‘ attribution of personality to business corporations was a matter 
of slow evolution’’ (Baty, ‘‘The Rights of Ideas—and of Corporations,’’ 33 Harv. L. R. 
358, 360 (1920)), an evolution accompanied by much debate. For example, Prof. Hoh- 
feld argued vigorously in an article published in 1909 that the ‘‘only conduct of which 
the state can take notice by its laws must spring from natural persons—it cannot be 
derived from any abstraction called the ‘corporate entity’. . .’’ 9 Col. L. R. 285, 289. 

17 Justice Frankfurter in the Neirbo case, supra, 170. The American cases cited by 
Beale as settling the proposition, already known at common law, that a corporation may 
lawfully act (by agent) outside the jurisdiction of its creation, date mostly from the 
end of the 19th century (The Law of Foreign Corporations 154 (Boston, 1904)); and 
Keasbey remarks that it was only in 1865 that New Jersey, a leader in the latter 19th 
century in adopting legislation facilitating incorporations, recognized by statute that 
‘fany company organized under the general law might carry on part of its business out- 
side of the state.’’ ‘‘New Jersey and the Great Corporations,’’ 13 Harv. L. R. 198, 
204 (1899). 

18 Justice Brandeis, in the course of his dissenting opinion in Liggett Co. v. Lee, 
states: ‘‘ Authority to incorporate for mercantile business, where specifically provided, 
was given relatively late. E.g., Md. Laws 1894, ce. 599; Tenn. Acts 1887 c. 139; Vt. 
Laws 1884, no. 105; compare Ind. Laws 1889, c. 81, No. 1. And see Cook on Corpora- 
tions (1889), p. 91: ‘The general corporation laws [of Penna.] do not provide for 
mercantile corporations.’ ’’ 288 U. S. 517, 541, 555 n. Texas affords another illustra- 
tion: Empire Mills v. Alston Grocery Co., 15 S. W. 505 (1891). 

19 Jones, ‘‘Claims on Behalf of Nationals Who Are Shareholders in Foreign Corpora- 
tions,’’ 26 Brit. Year Book of Int. Law 225-226 (1949). See also 3 Hackworth’s Digest 
432. In Wharton’s Digest (1887) there appears only negligible material on corpora- 
tions, whereas in Moore’s Digest, published 20 years later, the amount is moderately 
substantial. 
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1881 and the Japanese treaty 30 years later.*° There were, it may be 
noted, two instances during that time when the United States had occasion 
to experiment with the formulation of international engagements regarding 
corporate rights through the medium of special-purpose agreements.”* 
Thus there was no sharp break in treaty policy, but a period of gestation, 
so to speak, during which an assured basis for a re-oriented policy could 
take shape. 

The textual silence of the older treaties with respect to corporate rights 
does not in and of itself, of course, necessarily answer the question of their 
applicability to corporations, if other textual references can be construed 
to cover them by implication. So, in correspondence concerning the dip- 
lomatie protection of corporations, it has sometimes been asserted or as- 
sumed that the word ‘‘citizens,’’ ‘‘nationals’’ or ‘‘subjects’’ in an out- 
standing treaty includes corporations.” Nevertheless, though there are 
analogies in constitutional and statutory construction for such an interpre- 
tation—as, indeed, there are analogies for the contrary **—an historical 
analysis leads to a presumption that the absence of provisions for corpora- 
tions in past treaties reflects a lack of intention to include rights for cor- 
porations. This presumption is strengthened by other considerations as 
well. An artificial person cannot in fact enjoy a number of rights com- 
monly granted to ‘‘nationals’’ or the like, in commercial treaties (e.g., lib- 
erty of conscience, exemption from compulsory military service). Strictly 
speaking, indeed, it cannot be a ‘‘national’’ or ‘‘citizen,’’ since those terms 
imply relations of personal allegiance to a sovereign state which only 
natural persons can have.** At no time have corporations been subsumed 
under the expression ‘‘nationals,’’ or the like, in the formal structure of 


20 During that span, it seems that the only general-purpose commercial treaty of a 
normal reciprocal type concluded was that with Peru in 1887, aside from the treaty of 
1894 with Japan, which ended extraterritoriality for the United States in that country, 
and the treaty of 1902 with Spain, following the Spanish-American war. ‘‘ After the 
Civil War, interest in treaty-making decreased with the dwindling of our merchant 
marine and the growing national absorption in industrialization and the development of 
our natural resources.’’ Fact Sheet, cited supra, p. 4. 

21 Infra, at notes 26 and 27. 

22 Foreign Relations, 1889, pp. 480-483 (Art. I, 1837 treaty with Greece); Foreign 
Relations, 1891, pp. 3-4 (Art. IX, 1853 treaty with Argentina); Foreign Relations, 
1899, pp. 345-347 (taxation under the treaties of 1850 with Switzerland and 1875 with 
Belgium); Foreign Relations, 1902, pp. 37-42 (1829 treaty with Austria-Hungary) ; 
Foreign Relations, 1910, pp. 61-66 (Art. III, 1853 treaty with Argentina); 3 Foreign 
Relations, 1929, pp. 227-229 (1864 and 1928 treaties with Honduras); and 3 Hack- 
worth’s Digest 428 (Art. XXIV, 1858 treaty with China). Further, see 2 Hyde, Inter- 
national Law 1181 (2nd ed.); and compare Pearl Assurance Co. v. Harrington, 38 F. 
Supp. 411, 413 (1941). 

23 For summary of statutory and constitutional construction, see 18 C.J.S. 388-389; 
7 Words and Phrases 255-262 (1952), and note 15 supra, 

24 By way of a comparative note, McGovney, loc. cit., emphasizes that the Supreme 
Court consistently, ‘‘over and over again, early and late’’ (p. 861), has held a corpora- 
tion not actually to be a ‘‘citizen’’ for constitutional purposes. The jurisdictional 
privilege developed for corporations under the diversity-of-citizenship clause was based 
on a presumption concerning the citizenship of the individuals forming the corporation. 
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United States commercial treaties. Moreover, the inclusion of artificial 
persons in the broad sweep of a commercial treaty poses certain special 
problems of a technical as well as a policy nature which require special 
attention ; and when commercial treaties did begin evidencing concern with 
corporations as a class, the provisions made for their rights were not only 
set apart from, but were for many years strictly limited as compared with, 
the provisions made for individuals. The now established official view, ac- 
cordingly, is that in general corporations are not deemed to be within the 
purview of a commercial treaty except as there may be express provision 
to that effect. 


II 


Although the treaty of 1911 with Japan, like prior treaties, specified 
only ‘‘citizens or subjects’’ in its establishment provisions, it carried also 
a provision, new to United States commercial treaties, as follows: 


Limited-liability and other companies and associations, commercial, 
industrial, and financial, already or hereafter to be organized in ac- 
cordance with the laws of either High Contracting Party and domi- 
ciled in the territories of such Party, are authorized, in the territories 
of the other, to exercise their rights and appear in the courts either 

¥ as plaintiffs or defendants, subject to the laws of such other Party. 

The foregoing stipulation has no bearing upon the question whether 
a company or association organized in one of the two countries will or 
will not be permitted to transact its business or industry in the other, 
this permission remaining always subject to the laws and regulations 
enacted or established in the respective countries or in any part thereof. 
{Article VII] 


The antecedents of this provision in United States practice were, aside 
from the above-cited claims conventions, special agreements with Greece 
in 1890 ** and with Russia in 1904,** though earlier examples occur in the 


Compare, for example, Pilgrim Real Estate, Inc. v. Superintendent of Police, 112 N.E. 
(2d) 796 (Mass. 1953). 

253 Hackworth’s Digest 431-432. This would be so, at least, in the absence of per- 
suasive evidence of a contrary intent in the negotiating record. Compare Swiss Ins. Co. 
v. Miller, 267 U. 8. 42, 46 (1925). A similar position apparently has been taken on 
occasion by the Spanish Government (ibid. 430); by British legal officials (Law officers’ 
opinion, 1891, cited in Jones, loc. cit., 228 n.); and by the Supreme Court of Iowa 
(Seottish Union and National Insurance Co. v. Herriott, 80 N.W. 665 (1899)). 

26 This was in the form of an exchange of notes explaining that Art. I of the 1837 
commercial treaty was construed to extend to business companies, especially in respect 
of access to courts, provided only such entities ‘‘always conform’’ to the ‘‘laws and 
eustoms’’ of the country. This exchange appears to have been considered merely de- 
claratory of municipal law in the United States. Foreign Relations, 1889, pp. 482-483. 

27 Although this agreement is explicitly limited to status and juridical rights, and al- 
though there was at the time in force with Russia a treaty (of 1832) similar to that in 
force in 1890 with Greece, this document was handled independently and as a treaty 
requiring Senate approval. Whether this difference in procedure has bearing on the 
question raised at notes 22-25 supra, is not clear. These agreements were in each in- 
stance apparently occasioned by the policies of the other country (Foreign Relations, 
1889, pp. 480-482; Universal Adjustment Corp. v. Midland Bank, 184 N.E. 152, 164 
(Mass., 1933)), and illustrate the development of provisions on companies in response 
to practical need. 


— 


1956] PROVISIONS ON COMPANIES IN U. 8. COMMERCIAL TREATIES 379 


practice of other countries.** The precedent established by the treaty with 
Japan was followed by the treaty of 1920 with Siam, Article V thereof 
being identical in its first paragraph with the article of the Japan treaty, 
except for omission of the qualifying phrase ‘‘commercial, industrial, and 
financial.’’ In lieu of the second paragraph of the Japan treaty article, 
however, there was a paragraph providing most-favored-nation treatment 
and national treatment for American companies with respect to access to 
the courts of Siam. 

Beginning with the treaty of 1923 with Germany, twelve general com- 
mercial treaties were concluded during the inter-war period, all of which 
contained the following provision on companies: ‘ 


Limited liability and other corporations and associations, whether 
or not for pecuniary profit, which have been or may hereafter be or- 
ganized in accordance with and under the laws, National, State or 
Provincial, of either High Contracting Party and maintain a central 
office within the territories thereof, shall have their juridical status 
recognized by the other High Contracting Party provided that they 
pursue no aims within its territories contrary to its laws. They shall 
enjoy free access to the courts of law and equity, on conforming to the 
laws regulating the matter, as well for the prosecution as for the de- 
fense of rights in all the degrees of jurisdiction established by law. 

The right of such corporations and associations of either High Con- 
tracting Party so recognized by the other to establish themselves within 
its territories, establish branch offices and fulfill their functions therein 
shall depend upon, and be governed solely by, the consent of such 
Party as expressed in its National, State, or Provincial laws.*® 


This series of treaties expands somewhat the coverage of its predecessors 
in that notably the benefits of the provision are extended to non-profit en- 
tities, an advance apparently over normal international practice.*° On the 
other hand, additional tests are inserted regarding recognition: viz., in ad- 


28 For example, Great Britain had entered such agreements with several countries, 
beginning in 1862 with France and then Belgium (52 Brit. and For. State Papers 31 
and 24); and a provision on companies had appeared in a number of commercial treaties 
concluded by Belgium, beginning with Portugal in 1874 (65 ibid. 322, Art. IT). 

29 Treaty of Friendship, Commerce and Consular Rights signed Dec. 8, 1923, Art. XII. 
The others were with: Austria, 1928, Art. IX; El Savador, 1926, Art. XII; Estonia, 
1925, Art. XII; Finland, 1934, Art. XVI; Honduras, 1927, Art. XIII; Hungary, 1925, 
Art. IX; Latvia, 1928, Art. XIII; Liberia, 1938, Art. XVII; Norway, 1928, Art. XII; 
Poland, 1931, Art. XI; and Siam (Thailand), 1937, Art. 5. The treaties with Liberia 
and Siam were called ‘‘friendship, commerce and navigation’’; the rest had the same 
title as the treaty with Germany. In addition, two short establishment conventions 
were concluded, each containing a single substantive article providing most-favored- 
nation treatment for nationals and corporations, with, respectively, Turkey (1931) and 
Greece (1936). 

80 The Siam treaty of 1920 was not explicit on the point, while the Japan treaty of 
1911, as well as the earlier agreements with Greece and Russia, related only to ‘‘com- 
mercial, industrial, and financial’’ entities. Treaties made by other countries usually 
contain this qualifying formula or a variant thereof (e.g., ‘‘for profit’’ or ‘‘economic 
character’’). Sometimes provision will be made for ‘‘civil’’ as well as ‘‘commercial’’ 
entities (e.g., Italy-Albania, 1924, Art. IX, 122 Brit. and For. State Papers 1) and, 
occasionally, for co-operatives (e.g., Norway-Guatemala, 1938, Art. II, 142 Brit. and For. 
State Papers 619). 
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dition to being duly organized under the laws of one of the parties to the 
treaty, a company, in order to be recognized, must maintain a central office 
in the state of its creation and, secondly, must pursue no aims in the host 
state contrary to the laws of the latter. Finally, the far-reaching reserva- 
tion of the second paragraph of the Japan treaty article is maintained. 
This reservation makes it clear that companies are not on a par with natu- 
ral persons for the purpose of enjoying treaty privileges accorded to ‘‘na- 
tionals’’ with respect to engaging in activities. A similar reservation has 
been common in the contemporary treaties of other countries.* 


Ill 


The policy inaugurated with the China treaty of 1946 ** has been to pro- 
vide fully for the rights of companies to the same degree vouchsafed indi- 
viduals, and according to like standards, in all clauses factually applicable 
to both artificial and natural persons. For example: ‘‘Nationals and com- 
panies of either Party shall be accorded national treatment with respect to 
engaging in all types of commercial, industrial, financial and other business 
activities. .. .’’** Just as certain other clauses are, owing to their na- 
ture, framed for ‘‘nationals’’ only, so the task of providing adequately for 
companies in an instrument so broad in scope as a modern treaty of friend- 
ship, commerce and navigation of the type favored by the United States, 
encounters distinct problems requiring special attention. 


Definition, Nationality and Status of Companies 


A ‘‘company’’ is defined simply and broadly to mean any corporation, 
partnership, company or other association which has been duly formed 
under the laws of one of the contracting parties; that is, any ‘‘artificial’’ 
person acknowledged by its creator, as distinguished from a natural per- 
son, whether or not for pecuniary profit.** Every association ** meeting 


31 Of a sampling of 63 relevant treaties found in the British and Foreign State Papers 
for the years 1923, 1925, 1930, 1937 and 1938, and involving a wide variety of countries 
other than the U. S., 37 contain a qualification to this effect (sometimes in briefer terms 
and sometimes with the addition of a most-favored-nation clause). Of the remainder, 
23 achieve a comparable result by limiting the rights of companies to most-favored- 
nation treatment, with or without an accompanying reference to an obligation to con- 
form to the local laws; in one, the company provision is unilateral; and in another the 
provision on companies is confined expressly to the matter of juridical status. One in- 
strument is of uncertain classification: a treaty of 1925 between Hungary and Poland 
(122 Brit. and For. State Papers 861, Art. 3). Earlier examples of an explicit reser- 
vation like that in the U. S. treaties in reference may be found in a number of treaties 
or agreements dating from the two decades preceding World War I, to which Japan, 
Russia, Germany, or Austria-Hungary, respectively, were signatory. 

82 Citations to this and subsequent treaties are in note 1 supra, and will not be 
repeated. 

88 Art. VII, par. 1, Japan treaty of 1953. 

84 The standard definition is exemplified by Art. XXII, par. 3, of the 1953 Japan 
treaty. The question of government corporations is not dealt with in the present paper. 

85 A ‘*ecompany’’ for treaty purposes includes common-law partnerships and other 
unincorporated associations which are not regarded as distinct legal persons. This ab- 
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this simple test of valid existence must be accounted by the other party a 
company of the party of its creation, and have its juridical status recog- 
nized without any reservation for the laws of the forum. In comparison, 
as above noted, the twelve United States treaties of the 1923-38 series con- 
tained two additional requirements. Projected multilateral conventions ** 
and treaties of other countries (especially of the twentieth century) dealing 
with companies,** have very frequently contained a requirement of the same 
general type as the ‘‘central office’’ requirement—usually in terms of 
“*seat’’ (‘‘stége sociale’’), sometimes ‘‘domicile,’’ occasionally ‘‘regis- 
tered’’—without necessarily leaving clear in all cases whether is meant 
merely the legal headquarters, or the real center of management, or the 
center of exploitation ; ** and a ‘‘control’’ test has sometimes been favored.** 


sence of differentiation between those which are, and those which are not, endowed with 
legal personality is stated to have been the general commercial treaty practice also of 
other countries (22 A.J.I.L. Spec. Supp. 160 (1928) as cited infra). U.S. Treaties 
follow the usual conflict-of-laws rule to the effect that the law of the place of creation 
determines whether a given association, whatever its name, enjoys the attribute of legal 
personality. Ibid. 189; Liverpool Insurance Co. v. Massachusetts, 10 Wall. 566; Puerto 
Rico v. Russell and Co., 288 U. S. 476 (1933); 2 Beale, Conflict of Laws 736-738, 766- 
767 (1935); Wolff, Private International Law 302 (1950). 

36 For example, the recommendations of the League of Nations Committee of Experts 
for the Progressive Codification of International Law on conventions concerning, re- 
spectively, ‘‘ Recognition of the Legal Personality of Foreign Commercial Corporations’’ 
and ‘‘Nationality of Commercial Corporations and their Diplomatic Protection’’ (Art. 
I of Draft Convention in each case), 22 A.J.I.L. Spec. Supp. 202 and 166 (1928) ; 
‘*Declaration on the Juridical Personality of Foreign Companies,’’ opened for signa- 
ture at the Pan American Union on June 25, 1936 (ratification of the U. 8. deposited, 
Treaty Series No. 973). Art. 19 of the project on Private International Law prepared 
by the International Commission of Jurists (Rio de Janeiro, 1927) for submission to 
the 6th Conference of American States proposed that nationality be determined by 
‘“where the general meeting of shareholders is normally held’’ or, alternatively, by the 
location of its principal governing board (22 A.J.I.L. Spec. Supp. 273, 275 (1928)). 

87 This was true, for example, of four-fifths of the sample mentioned in note 31 supra. 
A notable group exception is afforded by a number of the treaties concluded between 
Siam and European countries in 1937-38. 

88 The normal continental rule apparently is that the determining factor is ‘‘siége 
sociale,’’ in the sense of real center of administration or management. Wolff, Private 
International Law 297, 301 (Oxford, 1950). Further on ‘‘siége sociale,’’ and the pos- 
sibility of determining nationality by criteria other than center of management, see ibid. 
297-299; and Ripert, Traité Elementaire de Droit Commercial 250-251, 370-371 (Paris, 
1951). 

89 F.g., Kronstein, ‘‘ The Nationality of International Enterprise,’’ 52 Col. L. R. 983, 
1001-1002 (1952); Ripert, op. cit. 371. The control test has been applied, for example, 
by the Franco-German Mixed Arbitral Tribunal, under the terms of the Treaty of 
Versailles (Lauterpacht, Annual Digest, 1919-22, p. 227, 1923-24, p. 259, 1925-26, p. 
283). See also, for example, sec. 301(2) of the International Claims Settlement Act of 
1949, as amended (P.L. 285, 84th Cong., 1st Sess., approved Aug. 9, 1955); and the 
Trading with the Enemy Act, as construed in the 1947 and 1952 Uebersee cases, 332 
U. S. 480 and 343 U. S. 205. It has been suggested that ‘‘in general there has been in 
the post-war period a tendency to regard the control test as a transient measure condi- 
tioned and justified by reasons of national safety’’ (2 Oppenheim’s International Law 
(7th ed., Lauterpacht) 276 n.). This subject has recently been reviewed by Domke, 
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The question of what should constitute a proper test has been much 
debated.*° 

The simple ‘‘classical’’ test, which has been found acceptable by all 
countries with which the United States has signed commercial treaties 
since the late war, nevertheless follows a number of earlier treaties, 
especially examples dating from the last century,*t and is consonant also 
with other precedents.** Further, it represents the practice followed by 
United States courts in determining the ‘‘citizenship’’ of corporations for 
jurisdictional and constitutional purposes.** Moreover, it fits consistently 
into the general scheme of the current treaty type in that it adapts to 
companies a nationality test analogous to that applied with reference to the 
other major objects dealt with in the treaties: goods, ships and individuals. 
A vessel, by definition, is deemed to have the nationality of the country 
whose flag it lawfully flies, without reference to such questions as who 
owns it or where it was built; ** goods receive treaty benefits by virtue of 
having been grown, produced or manufactured within the territories of a 
party, without reference to who produced them or the routes of their trans- 
port in international trade; ** and an individual is a national of a party 
which claims him under its laws.**® 


‘* «Piercing the Corporate Veil’ in the Law of Economic Warfare,’’ Wisconsin Law Re- 
view (Jan, 1955), pp. 77-90. A ‘‘control’’ test is not necessary for such purpose in the 
treaty, however, as the treaties of the current series all contain an ‘ ‘essential security’’ 
reservation (e¢.g., Art. XXI, par. 1(d), Japan treaty). 

40 One writer has concluded that, as to a recognized test of nationality, ‘‘in the cor- 
porate field, we find confusion and uncertainty’’ (Timberg, ‘‘Corporate Fictions,’’ 46 
Col. L. R. 533, 572 (1946)). 

41 F.g., the above cited agreement of 1890 with Greece. A number of illustrations are 
afforded by treaties or agreements of that period entered into by Great Britain, Belgium, 
or Germany, respectively. An unusual compromise is found in an exchange of notes to 
the Italo-Rumanian treaty of 1930, providing that the rights accorded companies, in 
principle limited to those ‘‘domiciled’’ in the country of charter, will in certain in- 
stances be extended to those which ‘‘even’’ have their seat outside the country to which 
they ‘‘belong’’ (133 Brit. and For. State Papers 685, 712). 

42 Crandall, ‘‘ Principles of International Law Applied by the Spanish Treaty Claims 
Commission,’’ 4 A.J.I.L. 806, 814-815 (1910); Feller, ‘‘The German-Mexican Claims 
Commission,’’ 27 ibid. 62, 68 (1933); Woolsey, ‘‘ Litigation of the Sabotage Claims 
Against Germany,’’ 35 ibid. 282, 299-301 (1941); 6 Moore’s Digest 641; Borchard, 
Diplomatic Protection of American Citizens Abroad 623; 2 Hackworth’s Digest 567, 3 
ibid. 420, 423. However, the government will not necessarily choose actually to espouse 
a specific claim in which a corporation lacks a substantial national interest in its owner- 
ship (see, for example, 1 Whiteman, Damages in International Law 129; 2 Hackworth’s 
Digest 500, 5 ibid. 845; and Art. 2(B) of Agreement on Settlement of Pecuniary Claims 
Against Yugoslavia, signed July 19, 1948, T.I.A.8. No. 1803). 

43 Drachsler, ‘‘The Status of Alien Corporations in the Law of the United States,’’ 
23 Fordham Law Review 49, 50 (1954); Steamship Co. v. Tugman, 106 U. S. 118 
(1882); Thomas v. Trustees, 195 U. 8S. 207 (1904); 20 C.J.S. 10. 

44 The standard rule recites: ‘‘ Vessels under the flag of either Party, and carrying 
the papers required by its law in proof of nationality, shall be deemed to be vessels of 
that Party ...’’ (Art. XIX, par. 2, Japan treaty of 1953). 

45 See, for example, Art. XXIV, par. 7, of the 1951 treaty with Greece in conjunction 
with Arts. XVII, par. 2, and XXI, par. 5, of the same. 

4¢ This normal principle is not usually spelled out in the commercial treaties. Two 
instances, in which it is, are afforded by the 1954 treaty with the Federal Republic of 
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The adoption of the simple test has been undoubtedly facilitated by the 
clear distinction maintained in the treaties between the so-called ‘‘civil’’ 
and ‘‘functional’’ capacities of companies. The recognition of status and 
nationality does not of itself create substantive rights; these are dealt 
with elsewhere on their own merits.47 Thus the acknowledgment of a 
fact—the existence and legitimate paternity of an association—is not con- 
fused with problems associated with the functional rights and activities 
of alien-bred associations—whether or not they be for pecuniary profit.* 


Access to Courts * 


One of the normal consequences of recognition, an attribute of ‘‘civil’’ 
capacity, is the capacity to appear in the courts of justice, whether as 
plaintiff or as defendant.°° While it is generally presumed, and under 
liberal rules of construction presumably would be held, that the recognized 
possession of the capacity to appear carries with it the right of appearing, 
enjoyment of a capacity does not as such necessarily mean that the exercise 
of the right will be permitted.** In any event, the recognition of the 
capacity does not determine the terms and conditions under which the 
right to sue and be sued may be exercised. 

In the 1911 treaty with Japan and the 1920 treaty with Siam the right 
is framed as follows, in terms very similar to those normally employed in 
treaties of other countries: ‘‘appear in the courts either as plaintiffs or 


Germany (Art. XXV, par. 6; Protocol, par. 22) and the 1951 treaty with Israel (ac- 
companying exchange of notes). 

47 Nationality and juridical status do not exhaust the roster of attributes of ‘ ‘civil 
capacity,’’ as given in the usual definition. However, insofar as the exercise of rights 
associated with other civil attributes (e¢.g., capacity to own property) is concerned, 
this is dealt with specifically in the treaty, as is the exercise of rights associated with 
functional capacity. 

48In foreign treaty practice, in contrast, there has been evident a tendency to deal 
with business corporations to the exclusion of non-profit societies. See note 30 supra. 
The League of Nations projects, cited supra, were for their part confined to ‘‘commer- 
cial’’ corporations. For material bearing on this point, see Latty, loc. cit. 33-37, and 
Wolff, op. cit. 301. 

49 See Wilson, article in 47 A.J.I.L. (1954), cited supra. 

50 The inclusion of entities lacking legal personality in the concept of ‘‘companies’’ 
for treaty purposes (supra, note 35) is warranted on the ground that it is not always 
necessary for an association to have a distinct and independent personality for it to be 
recognized and regarded as an entity ‘‘capable of exercising certain rights and subject to 
certain obligations of a collective nature’’ (¢.g., to sue or be sued). 22 A.J.I.L. Spec. 
Supp. 159 (1928) (as cited supra, note 36) ; also Bryant Smith, ‘‘ Legal Personality,’’ 37 
Yale L. J. 283, 299 (1928). Since the treaty rule is ‘‘national treatment,’’ the question 
is left open as to whether, and under what circumstances and conditions, an unincorpo- 
rated entity might be allowed to appear as party to litigation or exercise other rights. 
On this subject see notes in 37 Mich. L. R. 141 (1938); 38 Col. L. R. 454 (1938); 33 
Calif. L. R. 444 (1945) ; Dodd, ‘‘Dogma and Practice in the Law of Associations,’’ 42 
Harv. L. R. 977 (1929); Sturges, ‘‘ Unincorporated Associations as Parties to Actions,’’ 
33 Yale L. J. 383 (1924); and cases applying Rule 17(b) of the Federal Rules of Civil 
Procedure. 

51 Recognition of legal status does not necessarily carry with it the right to access to 
courts. See 20 C.J.S. 65-67; Rabel, The Conflict of Laws (1947, Michigan Legal 
Studies), II, pp. 203-206. 
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defendants, subject to the laws of such other Party.’’ The 1923-38 series 
merely elaborated somewhat the same thought. The more recent treaties 
introduced revisions which may be summarized in four parts as follows: 


“First, the basic standard established is that of national treatment: 1.e., 
the companies of one party will be allowed access to the courts of the other 
party on terms no less favorable than those applicable to the companies 
of such other party.®* As corollary to prohibiting discrimination as be- 
tween the alien and the domestic company, there is no proviso to the effect 
that the exercise of this right may be qualified by local laws.** 

~ Secondly, most of the later treaties carry a protocol provision explaining, 
as a corollary of the major principle, that the non-discrimination rule 
shall extend to requirements regarding security for costs.°* This provision 
follows prevailing United States practice to the effect that requirements 
for security should be based on objective tests, such as residence or owner- 
ship of property within the jurisdiction, rather than on the subjective 
test of nationality.*° It precludes the imposition of discriminatory re- 
quirements which might burden the pursuit of judicial remedies and which 
otherwise, in the absence of a clear recorded understanding, might possibly 
be thought permissible under the treaty.*® 

~Thirdly, in recognition of the widespread present-day existence of com- 
missions and agencies outside the regular judiciary to adjudicate, or to 
make determinations affecting, important interests and privileges, the usual 
provision for access ‘‘to the courts of justice, in all degrees of jurisdiction’’ 
is expanded in the new treaties so as to include in the same way ‘‘adminis- 
trative tribunals and agencies.’’ 

-Fourthly, relief from domestication and registration requirements has 
been provided for the company which has not been admitted to do business, 
and in fact is not engaged in activities within the jurisdiction, but which 
has occasion nevertheless to resort there to litigation (as to sue for breach 
of contract or infringement of trademark). The antecedent of this pro- 


52 This standard is usually supplemented by a most-favored-nation treatment clause. 
A representative provision is that in the 1953 treaty with Japan (Art. IV, par. 1). 

58 The phrase ‘‘in conformity with the applicable laws and regulations’’ occurs, how- 
ever, in the wording of the treaties with China and Italy. This phrase is framed in 
such manner as to imply that it does not constitute a reservation detracting from the 
treaty right; and such phraseology has been omitted from subsequent treaties. 

54 £.g., Protocol, par. 1, of the Japan treaty: ‘‘The term ‘access to the courts of 
justice and to administrative tribunals and agencies’ as used in Article IV, paragraph 1, 
comprehends, among other things, legal aid and security for costs and judgment.’’ For 
variant formulas see treaties with Ireland (Protocol, par. 4), Ethiopia (Art. VII, par. 
2), Germany (Protocol, par. 6). 

5520 C. J. 8. 368-373; 3 Hackworth’s Digest 569. 

56 The only U. S. treaty in the inter-war period which mentions the subject is that 
with Estonia, which states in a Protocol that the access-to-courts provision does not em- 
brace deposit of security requirements. There are continental cases reported in Lauter- 
pacht’s Annual Digest of Public International Law Cases holding that a general access- 
to-courts provision, without more, does not establish a rule with respect to such require- 
ments (op. cit., 1919-22, p. 243; 1929-30, p. 263; 1931-32, p. 276; 1933-34, p. 307). 
Similarly see Nussbaum, ‘‘ American-Swiss Private International Law,’’ 47 Col. L. R. 
186, 189-190 (1947). 
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vision is an understanding attached by the United States to its adherence 
to the 1936 Inter-American Declaration on the Juridical Personality of 
Foreign Companies (cited above, note 36), for the reason that without 
this understanding the Declaration ‘‘would be of little value’’ to United 
States corporations in countries where it had been the practice ‘‘to require 
companies which have no permanent establishment, branch or agency in 
the country to register or domesticate themselves before they may become 
party to a suit, which registration or domestication would require payment 
of large fees, or subjection to taxation.’’ ™” 


Functional Rights of Companies 


From the viewpoint of economic foreign policy, a major current in- 
centive for seeking modern treaties is the desire to establish agreed legal 
conditions favorable to private investment.®°® Inasmuch as investment 
nowadays occurs predominantly through the corporate medium, provisions 
for the rights merely of individuals would fail to a serious extent to meet 
real investor needs. Traditionally, the standard of ‘‘national treatment’’ 
for the activities of natural persons has been written into United States 
commercial treaties so that such persons are enabled freely to go about 
their affairs without discriminatory burdens or harassments. A salient 
characteristic of the treaties of the past ten years, therefore, has been the 
explicit extension to company activity of the same long-established prin- 
ciple. These treaties (with such exceptions and qualifications as will be 
mentioned below) thus assure to companies of either party equality of 
treatment with companies of the other party, with respect to engaging 
in all ordinary business activities, commercial, industrial and financial. 
This principle applies to both the initial establishment of an enterprise 
(the entry into the activity) and to the terms and conditions under which 
the company is entitled subsequently to conduct its enterprise (carry on 
the activity). To the extent that national treatment is not agreed upon, 
and in any event, the company will enjoy most-favored-nation treatment.®® 

This principle is set forth in general terms, so as to comprehend the 
whole range of factors affecting the competitive position of the foreign 


57 Report of the Secretary of State on the Declaration, Sen. Exec. E., 77th Cong., 1st 
Sess. (1941), p. 3. A series of articles concerning ‘‘the judicial status of non-registered 
foreign corporations’’ in particular countries has run in the Tulane L. R., as follows: 
Vol. 6, p. 558 (Argentina, Chile, Uruguay); Vol. 7, p. 210 (Brazil), p. 341 (Mexico) ; 
Vol. 8, p. 542 (Colombia) ; Vol. 9, p. 409 (Ecuador); Vol. 10, p. 58 (Nicaragua); Vol. 
12, p. 74 (Guatemala); Vol. 15, p. 521 (Panama); Vol. 17, p. 575 (Venezuela). 

58 For illustrative examples of this viewpoint, which has been repeatedly asserted in 
recent years, both officially and unofficially, see testimony cited at note 2 supra; Final 
Declaration of the 37th National Foreign Trade Convention (N. Y., 1950, Nat. For. 
Trade Council, Inc.) 16-17; and 68 Stat. 847. 

59 Art. VII (in four paragraphs) of the Japan treaty exemplifies the approach taken 
to providing for the business activities of companies. The same approach is in prin- 
ciple extended to non-profit activities (Art. VIII, par. 3). The 1946 treaty with China, 
however, which marked the transition in U. S. treaty policy toward companies, was some- 
what more reserved in its approach; it mentioned national treatment as a principle to 
be generally aimed for, but subject to a reservation for such municipal legislation as 
might deviate from that principle (Art. III, par. 3). 
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company in relation to the domestic company. But separate provisions 
deal with the special subjects of taxation, of employment of personnel 
and of real property. ~In the tax article, the basic principle remains na- 
tional treatment and most-favored-nation treatment; but in the course of 
elaborating this principle in this highly technical field, adjustments are 
made concerning the apportionment of world income for tax purposes ® 
and for double-tax conventions and other reciprocity arrangements. In 
the matter of employment, provisions have been developed technically 
going beyond national treatment, to prevent the imposition of ultra- 
nationalistic policies with respect to essential executive and technical per- 
sonnel.** As to tenure of real property, assured national treatment is 
limited to leaseholds of property needed for the conduct of treaty-recog- 
nized activities, thus substantially reconciling the treaty commitment with 
the alien disabilities existing in the laws of certain States of the Union.® 

In the matter of protection of acquired property, on the other hand, 
national and most-favored-nation treatment, though included as supporting 
standards, do not represent the major standard of treatment stipulated. 
The major standard, rather, is non-contingent, as in international law. 
It is provided that there be ‘‘most constant protection and security’’ and 
freedom from unreasonable searches and seizures; that there be no arbi- 
trary or unreasonable impairment of a lawfully acquired interest; and, 
above all, that prompt, just and effective compensation be given in event 
of expropriation, regardless of the extent to which nationals and companies 
of the expropriating party may be denied such compensation.® 


Utilization of the Domestic Company Device 


The Supreme Court held in Jordan v. Tashiro® that under the 1911 
treaty with Japan, subjects of that country were entitled, as a necessary 


60 F.g., Japan treaty, Art. XI, par. 4. The foreign company is made taxable only as 
to income attributable to business done in the host country, a provision more advan- 
tageous than merely national treatment (under which tax liability might lie for the 
company’s entire or ‘‘world’’ income). 


61 F.g., Japan treaty, Art. XI, par. 5. 
62 F.g., Japan treaty, Art. VIII, par. 1. This allows, first, free choice in selection of 


‘accountants and other technical experts, executive personnel, attorneys, agents and 
other specialists’’ generally; and, second, freedom from professional licensing require- 
ments in the particular case of ‘‘accountants and other technical experts’’ needed for 
internal auditing and survey purposes. A provision of this type first appeared in the 
Uruguay treaty (1949), and is not found in several of the treaties. 

63 .g., Japan treaty, Art. IX, par. 1. For recent summaries of the real property 
laws of the several States, as concerns alienage disabilities, see: MeGovney in 35 Calif. 
L. R. 21-24 (1947) ; Boyd in 51 Mich. L. R. 1005 n. (1953); and Wilson, in 48 A.J.I.L. 
363-365 (1954). 

64 For fuller discussion, see Wilson in 45 A.J.I.L. (1951), cited supra. 

65 A representative formulation of basic property-protection arrangements is Art. VI 
of the Japan treaty, together with Art. V, par. 1, thereof. The last-named (generally 
precluding ‘‘ unreasonable or discriminatory measures that would impair legally acquired 
rights or interests’’) first appeared in the Uruguay treaty of 1949. 

66 278 U. 8. 123 (1928). 
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and proper incidental to the rights accorded by the treaty, to form and use 
the instrumentality of a domestic company, even though the treaty did not 
refer to this possibility. The right to organize and operate domestic 
companies, which was thus found to be implied in that treaty, was made 
the subject of a specific provision in eleven of the treaties of the 1923-38 
series. This series of treaties, in reflecting a pioneering move in this 
subject, adopted the cautious principle of most-favored-nation treatment 
as to the right of nationals of one party to organize and participate in 
companies chartered under the laws of the other party. As to the fune- ' 
tional rights of these domestic companies, as such, the treaties avoided both 
national and most-favored-nation treatment, but maintained the non- 
committal position that local legislation exclusively should govern.* 

The treaties of the current period have revised this approach in three 
respects.** First, the right to constitute a domestic company is expanded 
to include, in addition to the rights given ‘‘nationals’’ in the premises, the 
right of the alien company to establish a domestic subsidiary or, if it wishes, 
to acquire a subsidiary by buying up controlling interests in an existing 
domestic company. Secondly, the standard applicable to the right to 
organize domestic companies is in principle national treatment. However, 
owing to the frequent existence of legislation technically at variance with 
this principle in respect of such materially inconsequential matters as 
citizenship requirements for the signers of articles of incorporation or for 
certain members of the board of directors, the treaties in their latest 
version provide a limited qualification as follows: 


The provisions of paragraph 1 of the present Article shall not pre- 
vent either Party from prescribing special formalities in connection 
with the establishment of alien-controlled enterprises within its terri- 
tories; but such formalities may not impair the substance of the rights 
set forth in said paragraph. 


67 Art. XIII of the 1923 treaty with Germany. In other treaties of the period the 
like article appeared as that next following those cited in note 29 supra, except the treaty 
with Siam from which the provision was omitted. 

68 The provision of the treaty with Japan, cited at note 33 supra, continues as follows: / 
‘* Accordingly, such nationals and companies shall be permitted within such territories: 
(a) to establish and maintain branches, agencies, offices, factories and other establish- 
ments appropriate to the conduct of their business; (b) to organize companies under 
the general company laws of such other Party, and to acquire majority interests in 
companies of such other Party; and (c) to control and manage enterprises which they 
have established or acquired. Moreover, enterprises which they control, whether in the 
form of individual proprietorships, companies or otherwise, shall, in all that relates to 
the conduct of the activities thereof, be accorded treatment no less favorable than that 
accorded like enterprises controlled by nationals and companies of such other Party.’’ 

69 Art. VII, par. 3, of the Japan treaty. Most of the preceding treaties (those with 
China, Italy, Ireland, Colombia, Denmark, Greece, Uruguay) dealt with this matter in 
a different way: namely, the right to organize domestic companies is framed in non- 
contingent terms (i.e., without a national treatment standard), with the result that so 
long as effective procedures are available there need not be identity of treatment as be- 
tween the alien and the local party (e.g., Art. VI, par. 2, treaty with Ireland) ; the most- 
favored-nation standard also is applicable. 
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Thirdly, the ‘‘controlled’’ domestic company is itself assured national 
treatment ; discrimination against it in any way by reason of its domination 
by alien interests is not permissible. 


Piercing the Corporate Veil 


The marked hesitancy toward undertaking extensive treaty com- 
mitments in favor of alien corporations which has been manifest during 
the past half-century on the part of treaty-making countries, may have 
been in part attributable to a fear lest such commitments could become a 
cloak under cover of which rights would be gained by interests of third 
countries—in a situation in which the party to the treaty would not wish 
to be obligated to accord them, whether because such third countries were 
not party to the reciprocal arrangements embodied in the treaty or for 
other reasons. The recent treaties signed by the United States, at any 
rate, indicate that this possibility of a ‘‘free ride’’ by third-country inter- 
ests is one to be guarded against; and it may be supposed that the reserva- 
tion contained in those treaties for ‘‘piercing the corporate veil’’ has 
facilitated the post-1945 advance in the bilateral assumption of undertak- 
ings regarding corporations. That is, each party reserves the right to 
apply measures 


denying to any company in the ownership or direction of which na- 
tionals of any third country cr countries have directly or indirectly the 
controlling interest, the advantages of the present Treaty, except with 
respect to recognition of juridical status and with respect to access 
to courts. .. . 


It will be observed that this reservation does not specify an automatic 
condition precedent to the enjoyment of treaty rights by companies; rather, 
it is a latent protective clause which a party may utilize if it wishes to 
take the initiative of so doing.‘ Further, this reservation is directed 
primarily at the exercise by a company of its ‘‘functional’’ rather than its 
‘*civil’’ capacity. It cannot be invoked in a manner to deny recognition of 
nationality and legal existence, or of access to courts, regardless of the 
dominant real interests in the company. 

The later treaties also provide for two circumstances in which a party 
is, on the other hand, obliged to ‘‘pierce the corporate veil.’’ These both 
relate to protection of acquired property, and endeavor to assure that the 
investments of the ultimate party in interest, lying behind the corporate 
facade, are safeguarded. The principal of these is a provision, usually in 
the protocol, clarifying the applicability of the rule requiring prompt, just 
and effective compensation in event of expropriation: 


70 F.g., Japan treaty, Art. XXI, par. 1(e). The ‘‘except’’ clause is not in the reser- 
vation found in the Italy and China treaties. 

71 The ‘‘explanatory note’’ to sec. 41.71 (b)(3) of the CFR, regarding criteria used 
in determining the nationality of a company for purposes of eligibility of its representa- 
tives for ‘‘treaty trader’’ visas, suggests one type of situation in which the United 
States might resort to the reservation (33 Dept. of State Bulletin 477 (1955)). 


| 
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The provisions of . . . for the payment of compensation shall ex- 
tend to interests held directly or indirectly by nationals and companies 
of either Party in property which is taken within the territories of 
the other Party.” 


That is, a party must ‘‘pierce the veil’’ for purposes of assuring, but 
may not do so for purposes of denying, compensation to nationals of the 
other party on account of the interests they hold in any company whose 
property is expropriated, regardless of the nationality of the company, and 
however fractional or intermediately held such interests may be.** The 
second similar feature is one providing that any ‘‘enterprise’’ in which 
nationals or companies of one party have a ‘‘substantial interest’’ must 
be accorded, in the other, ‘‘not less than national treatment and most- 
favored-nation treatment in all matters relating to the taking of privately 
owned enterprises into public ownership and to the placing of such enter- 
prises under public control.’’** This would cover, for example, the se- 
lection of enterprises for nationalization under a nationalization program, 
and protect entities which are neither chartered by the espousing state nor 
controlled by its nationals. 


72 Japan treaty Protocol, par. 2. A provision of this sort first appeared in the 1948 
treaty with Italy. 

73 A similar approach was adopted in the peace settlements following the two World 
Wars (e.g., Art. 297(e) of the Treaty of Versailles; Art. 78(4) of the Treaty of Peace 
of 1947 with Italy, 61 Stat. 1245); and Art. 2(c) of the U. S.-Yugoslav Agreement on 
Pecuniary Claims Against Yugoslavia of July 19, 1948, T.I.A.S. No. 1803. Cf. the 
formulae adopted in Art. I of the U. 8.-Mexican Claims Convention of 1923, wherein a 
‘‘substantial’’ interest was stipulated; in the German-Mexican Claims Convention of 1925 
and the Anglo-Mexican Claims Convention of 1926, allowing claims only if the German 
or British stockholder interest exceeded 50% (Feller, ‘‘The German-Mexican Claims 
Commission,’’ 27 A.J.I.L. 62, 66-68 (1933), and 1 Whiteman 132); and in the Inter- 
national Claims Settlement Act of 1949, as amended, requiring American ownership of 
at least a 25% beneficial interest in the foreign company (sec. 311 (b), P.L. 285, ap- 
proved Aug. 9, 1955). It should be noted that the latter law has to do with the dis- 
tribution of a lump-sum settlement already obtained from the foreign government; and 
the ‘‘primary purpose’’ of a cut-off figure this high was stated to be administrative 
convenience (Cong. Rec., July 25, 1955, p. 9794). For a variant formula see paragraph 
10 of agreement of Jan. 24, 1948, between the U. K. and Poland, 2 Int. L. Q. 544, 547. 

Jones, ‘‘Claims on Behalf of Nationals Who Are Shareholders in Foreign Corpora- 
tions,’’ 26 Brit. Year Book of Int. Law 225 (1949), concludes that the ‘‘ probable state 
of international law’’ (p. 251) is that intervention, unless provided by treaty, is 
‘‘confined to exceptional cases’’ (pp. 256-257). Further, see 2 Hyde, op. cit. 904-908; 
comment on Art. 16(b), Harvard draft convention, ‘‘ Responsibility of States for 
Injuries to Aliens,’’ 23 A.J.I.L. Spec. Supp. 201 (1929); Maurer, ‘‘ Protection of Non- 
Enemy Interests in Enemy External Assets,’’ 16 Law and Contemporary Problems 407, 
422-432 (1951); Berger, ‘‘ ‘Disregarding the Corporate Entity’ for Stockholders’ 
Benefit,’’ 55 Col. L. R. 808-829 (1955); and Baade, Diplomatic and Treaty Protection 
of Nationals Who Are Shareholders in Legal Entities Organized or Created under the 
Law of a Foreign State (LL.M. Thesis, Duke U., 1955). 

74 Art. VI, par. 4, of the Japan treaty. Such a provision first appeared in the 1948 
treaty with Italy (Art. V, par. 3). A third notable respect in which the treaties afford 
protection to the parties-in-interest lying behind the corporate facade is that treated 
supra, at note 68, regarding the activities of alien-controlled domestic companies. Com- 
pare the axiomatic generalization ‘‘ex hypothesi, no state can intervene on behalf of a 
corporation against its own government’’ (Jones, loc. cit. 257). 
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Reconciliation of Basic Principles to Special Requirements of the 
Contracting Parties 


_ The major policy impediment historically standing in the way of United 

States treaty engagements regarding the establishment and activities of 
alien corporations is the reserved rights of the States under the Constitu- 
tion to bar or condition the admission of foreign (out-of-State) corpora- 
tions, insofar as intra-State operations are concerned.*® The formula 
which has been devised to provide in principle for realizing the major 
modern treaty objective of securing national treatment for alien com- 
panies, without infringing on the prerogatives of the States, has been as 
follows: 


National treatment accorded under the provisions of the present 
Treaty to companies of . . . shall, in any State, Territory or posses- 
sion of the United States of America, be the treatment accorded 
therein to companies created or organized in other States, Territories, 
and possessions of the United States of America.”® 


All out-of-State companies, whether companies of a foreign country or of 
a sister State, being alike ‘‘foreign,’’ each State is left free to exercise its 
prerogative so long as it does not single out the alien ‘‘foreign’’ company 
for discrimination as compared with the United States ‘‘foreign’’ company. 

Notwithstanding its superficially unilateral character, this formula is not 
considered to result in fact in any significant inequality of treatment as 
between the treaty parties because: (1) the business and economy of the 
United States are today national, and corporations operate freely across 
State lines; ** (b) the Federal courts have developed a large measure of 
legal protection for the ‘‘foreign’’ company, under the interstate commerce, 
due-process-of-law, and equal-protection-of-the-laws clauses of the Consti- 
tution ;** (c) the formula places the alien company on a plane of equality 


75 Paul v. Virginia, 8 Wall. 168 (1868); Hearing before the Committee on Foreign 
Relations, U. S. Senate, 68th Cong., Ist Sess., on Treaty of Commerce and Consular 
Rights with Germany, January 25, 1924, p. 21. 

76 #.g., treaty with Japan, Art. XXII, par. 4. The appropriateness of some such ad- 
justment in respect of a country having a federal system has been recognized before. 
(See ‘‘ federal clauses’’ applicable to ‘‘ressortissants’’ found in Art. I of Swiss treaties 
of establishment with: Belgium, 1887, 78 Brit. and For. State Papers 944, and Germany, 
1876 and 1890, 67 Brit. and For. State Papers 534, and 82 ibid. 766). 

77 Although this phenomenon is sufficiently well known to need no documentation, a 
revealing figure is afforded by the Securities and Exchange Commission’s Statistics of 
American Listed Corporations, Summary Report, Pt. I, pp. 25-26, 150, 154 (issued be- 
fore the war and not since revised): 53% of all reporting corporations organized in 1936 
and 1937 were chartered by the single small State of Delaware, whereas six of the larger 
States accounted for the head offices of 24 of all tabulated corporations, wherever 
chartered. 

78 The one important field, unreserved by the treaties, in which apparently there exists 
in a number of the States a substantial degree of discrimination against the foreign 
company is that of insurance taxation, insurance being treated in effect as intra-state 
ecommerce (Paul v. Virginia, 8 Wall. 168, and an Act of Congress, 59 Stat. 33, U.S.C. 
1011-13, following the Southeastern Underwriters ease); but it has been stated that 
this discrimination has not as a practical matter seriously interfered with the interstate 
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with the bulk of its competitors and, on the other hand, assures it protec- 
tion from certain disadvantages that could conceivably result from its being 
treated as a ‘‘domestic’’ company; *® and (d) the alien company is given, 
by express provision of the treaty, the right to establish and operate under 
the form of a domestic subsidiary without discrimination, whenever that 
form might appear to it expedient or advantageous.*° 

In addition to this formula, reservations have been introduced to safe- 
guard policies known to exist in some States, or in Federal statutes, and 
which tend likewise to exist in the legislation of many foreign countries,** 
with respect to alien disabilities in certain sensitive areas: e.g., ownership 
of land, deposit banking, radio communications, domestic air transport.** 
Apart from ownership of realty, most-favored-nation treatment is, however, 
assured with respect to these reserved activities; and in the most recent 
treaties there is a provision to safeguard as a vested interest any quantum 
of national treatment actually acquired.** This is in recognition of the 


business of the industry (Federal, State and Local Government Fiscal Relations, 8. Doe. 
69, 78th Cong., 1st Sess., p. 260). 

79 A State may, for example, lawfully tax a ‘‘domestic’’ company on its total income 
wherever derived, but may tax a ‘‘foreign’’ company only on income fairly attributable 
to business done within the State. States have on occasion exercised their prerogative 
thus to tax their own companies on an apparently more burdensome basis; e.g., Ar- 
kansas, Alabama, Louisiana, Mississippi, Tax Systems of the World 196-197 (Chicago, 
8th ed., 1940). Similarly as to share taxes (ibid., 26, 113, and Corry v. Baltimore, 196 
U. 8S. 466) ; entrance-franchise taxes (Maxwell, The Fiscal Impact of Federalism in the 
United States 274 (1946) ); and property taxes (Bittker, ‘‘The Taxation of Out-of-State 
Tangible Property,’’ 56 Yale L. J. 640-669). 

80 The organization of domestic corporations in the United States tends to be a rela- 
tively simple, inexpensive and expeditious process. Eder, ‘‘Some Restrictions Abroad 
Affecting Corporations,’’ 11 Law and Contemporary Problems 713 (1946); Breed, ‘‘ Rec- 
ognition of Foreign Corporations,’’ paper read at 3rd Conference of the Inter-American 
Bar Assn., Mexico City, 1944, pp. 23-24. 

81 Eder, loc. cit. 715. 

82In a number of treaties (those other than Japan listed in note 69 supra), the res- 
ervation is handled by indirection, except as to tenure of property: that is, the reserved 
subject-matter is omitted from the recitation of activities for which national treatment 
is provided. In those with Israel, Japan, Nicaragua, Germany and Haiti, broad coverage 
is provided for all activities, qualified by a specific reservation (e.g., first sentence of Art. 
VII, par. 2, Japan treaty, reserving ‘‘ public utilities enterprises, or enterprises engaged 
in shipbuilding, air or water transport, banking involving depository or fiduciary func- 
tions, or the exploitation of land or other natural resources’’). See note 63 supra, for the 
way in which property-tenure rights of the treaty alien in the United States is dealt with; 
the property-tenure rights secured to Americans in the other country vary from treaty 
to treaty, the most liberal arrangement being one which assures Americans full national 
treatment subject to the right of the other party to reduce the treatment granted to the 
level reciprocally accorded its nationals and companies by particular States of the Union 
maintaining alienage disabilities, in the case of American nationals domiciled in or of 
companies chartered by such States (e.g., treaties with Italy, Israel, Uruguay, Colombia). 

83 Those with Japan, Nicaragua, Germany and Haiti, Art. VII, par. 2, second sentence 
in each case, reading: ‘‘ However, new limitations imposed ... upon the extent to 
which aliens are accorded national treatment, with respect to carrying on such activities 

. Shall not be applied as against enterprises which are engaged in such activities 
therein at the time such new limitations are adopted ...’’ This is in accord with the 
principle enunciated in Hanover Fire Ins. Co. v. Harding, 272 U. 8. 494 (1926). 
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fact that the reservations embody a least common denominator insofar as 
the States of the Union are concerned, and that either or both of the parties 
may often in practice not exercise their rights to prevent the establishment 
of companies of the other in one or more of the reserved activities. 

The process of bilateral negotiation through which a mutually satisfac- 
tory and acceptable treaty text eventuates has, of course, resulted in a 
variety of other adjustments in individual treaties, to take account of the 
special requirements of the other countries. Space considerations do not 
permit a detailed listing of these adjustments. Many are of a relatively 
minor or secondary character. As a type, perhaps the major adjustment 
found in a number of the treaties has to do with the retention in one way 
or other of the party’s right to apply special controls upon the initial es- 
tablishment of foreign enterprises: 7.e., a qualification of the principle of 
the ‘‘open door’’ with respect to the entry of investment capital or the in- 
itiation of an enterprise, without, however, impairment of the principle of 
non-discriminatory treatment for authorized or admitted enterprises. The 
Ethiopia treaty contains no commitment as to initial establishment except 
the undertaking to provide ‘‘reasonable opportunity for the investment of 
capital, and for the establishment of appropriate commercial, industrial 
and other enterprises.’’** The treaty with Ireland contains a reservation 
for the Irish Control of Manufactures Act; ** and the Protocols to the Den- 
mark, Japan and German treaties contain provisions acknowledging a 
limited right to ‘‘screen’’ on balance-of-payments grounds.** Adjustments 
of this sort roughly equilibrate the treatment of capital to that normally 
provided in the treaties for individuals and goods: that is, entry of aliens 
and of imports is subject to special border restrictions and controls through, 
in the one case, the reservation for immigration statutes *" and, in the other, 
limitation of customs privileges to merely most-favored-nation treatment,®* 
but coupled with assurances of national treatment to duly admitted persons 
and goods.*® 


IV 


After several decades of evolution, there has now eventuated an evidently 
practicable method for dealing systematically and comprehensively with the 
status and rights of companies. The objective has been to extend to cor- 
porations and other associations a liberal degree of protection comparable 


84 Art. VIII, par. 4. The treaty with Iran, which is similar, omits even this imprecise 
undertaking. 

85 Art. VI, par. 4, and the Minute of Interpretation applicable thereto. 

86 Respectively, pars. 7, 6 and 16. 

87 The only assured rights of entry are with respect to so-called ‘‘treaty traders’’ 
(and, since 1952, ‘‘treaty investors’’) ; freedom of action is retained as to others (e.g., 
Art. I, par. 1, Japan treaty). On this subject, see Wilson, editorial comments in 44 
A.J.I.L. 145-149 (1950) and 49 ibid. 366-370 (1955). 

88 F.g., Art. XIV, par. 1. Japan treaty. Thereby each party is free to adopt such 
protective measures as it chooses, so long only as products of the other party are treated 
no worse than products of any other foreign country. 

8° F.g9., for goods, Art. XVI, par. 1, Japan treaty. 
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with that which past treaties have for long made familiar as regards natural 
persons. The chosen vehicle has been the bilateral commercial treaty, a 
venerable instrument originally designed in bygone days and other circum- 
stances. The realization of this objective has entailed the solution, in terms 
mutually satisfactory to the signatories, of a number of special problems 
which impeded the adequate coverage of artificial entities in the past. The 
result, in terms of signed texts, exemplifies anew the resiliency of the tradi- 
tional commercial treaty and its adaptability to changed conditions and 
different needs.*° 

Quantitatively, the group of treaties concluded to date between the 
United States and like-minded countries since World War II measure 
perhaps but a modest accomplishment; qualitatively, moreover, shortcom- 
ings in the degree of completeness with which they meet all conceivable 
company requirements are doubtlessly detectable. Nevertheless, they mark 
a definite advance in an area in which progress through multilateral agree- 
ment has so far been lacking. There are sufficient realized examples, con- 
sidering the variety and the geographical spread of the countries party to 
them, to form a fairly clear and forward-looking pattern. The growth of 
this pattern, if and as it occurs with the accretion in time of additional 
examples, should be conducive to the development of international stand- 
ards of practice, not to say the crystallization of principles of international 
law, with respect to the treatment of companies. This consummation would 
seem especially appropriate in an age when international trade and business 
are so predominantly conducted through the corporate : iedium. 

90 On the historical uses and adaptability of this type of treaty, see Setser, ‘‘ Treaties 


to Aid American Business Abroad,’’ 40 Foreign Commerce Weekly 3 et seq. (U. 8. Dept. 
of Commerce, Sept. 11, 1950); Fact Sheet, cited supra. 
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THE LEGAL POSITION OF.TIBET 


By Trexg-Tsene Li 


Former Chinese Ambassador to Iran and Thailand 


Tibet for most people remains a land of mystery. Books continue to 
be published which deal with its strange cults and religious practices. 
It is also a land of romance and adventure. But very little has been 
written on its political history and still less on its legal status. That is 
why Professor Charles Henry Alexandrowicz-Alexander’s article in the 
April, 1954, issue of this JourNaL must be regarded as a welcome contri- 
bution." 

It has been well said that ‘‘statehood, legal independence and inter- 
national juridical capacity are verifiable facts.’’? It is these facts about 
Tibet which call for careful study and examination. 

The first and most important fact to bear in mind is that China has 
never considered herself as being a ‘‘suzerain’’ over Tibet. That term 
was introduced by Britain and Russia for their own convenience when 
they became interested in that part of China and decided to make it an 
international issue. As far as China is concerned, it has been her practice, 
through the centuries, to regard Tibet merely as another part of her 
domain, much like her other parts, and to allow it a large measure of 
autonomy. But in 1907 when Great Britain and Tsarist Russia signed a 
convention, they singled out Tibet as a special area with which they en- 
gaged not to enter into negotiations ‘‘except through the intermediary of 
the Chinese Government.’’* It was then that China was regarded by 
those two Powers as having ‘‘suzerain’’ rights over Tibet. But it is neces- 
sary to recall that China was neither a party to the convention nor was 
she consulted in a matter affecting her territorial integrity. 

The Chinese stand as regards Tibet was made clear during the negotia- 
tions of 1905 held to legitimatize the Lhasa Convention of 1904,* which, as 
a British writer aptly described it, had ‘‘no more binding effect than if 
the Archbishop of Canterbury and the Chairman of the London County 
Council were to sign a new treaty with France.’’® That convention re- 
sulted from a British military expedition led by Colonel (later Sir Francis) 
Younghusband who forced his way to the Tibetan capital. Professor 
Vineent A. Smith, the authority on Indian history, regarded that ex- 


1See Charles Henry Alexandrowicz-Alexander, ‘‘The Legal Position of Tibet,’’ 48 
A.J.I.L. 265 (1954), in which the author concludes that ‘‘China has no right and has 
violated the independence of Tibet.’’ 

2 Herbert W. Briggs, The Law of Nations 66 (1952). 

8 Convention of Aug. 31, 1907; 1 A.J.I.L. Supp. 398 (1907). 

4 Ibid. 80. 

5 A. MacCallum Scott, The Truth About Tibet 59 (1905). 
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pedition as being ‘‘unnecessary and all but fruitless.’’* During the ne- 
gotiations of 1905 a deadlock soon developed over the question of Chinese 
sovereignty or suzerainty over Tibet. The Chinese delegate, Tong Shao-yi, 
citing as evidence the investiture of the Dalai and Panch’en Lamas, the 
appointment of bka’-blons (or cabinet ministers) and of the local Tibetan 
officials and officers by the Chinese Court, and the supervision of the 
Tibetan troops by the Imperial Resident (or Amban), maintained that 
Chinese sovereignty in Tibet was an established fact. But the British 
Government could agree only to the recognition of Chinese ‘‘suzerainty’’ 
in Tibet.*. Later a compromise was worked out whereby China’s exclusive 
rights in Tibet were recognized without naming them sovereign or suzerain. 
Agreeing with the Chinese sources, the British Blue Book has this to 
record: In connection with the Chinese, instead of the Tibetan, payment 
of the indemnity imposed by the Lhasa Convention, the British Govern- 
ment saw in the Chinese stand ‘‘firm determination that Chinese sov- 
ereignty over Tibet, to be exclusive of all local autonomy, shall be indi- 
eated.’’® After the so-called ‘‘ Adhesion Agreement’’ was signed, Chang 
Ying-tang, who had negotiated at Calcutta after Tong Shao-yi’s departure 
and who was then in Lhasa to make a general investigation and introduce 
local reforms, took the view 


that virtual recognition of Chinese Sovereignty over Tibet was in- 
volved in the signature and that ‘‘Chinese authorities in Tibet’’ should 
consequently be the interpretation placed on the phrase ‘‘Tibetan 
Government’’ wherever the latter occurs in the Lhasa Convention.°® 


In fact, China then made strenuous efforts to reassert her full sovereignty 
in Tibet even though it met with repeated British opposition.*® Nothing 
is therefore farther from the truth than to say that ‘‘Chinese suzerainty 
which had been reduced to a nominal right in 1904 tended to be revived 
with the support of Great Britain.’’ ™ 


6 The Oxford History of India 771 (rev. ed., 1928). 

7See Lu Hsing-chi’s manuscript on Hsi-tsang chiao shé chi yao (Important Diplo- 
matic Dealings concerning Tibet). Lu was an expert on Indian and Tibetan affairs 
on the staff of Tong Shao-yi and Chang Ying-tang between 1905 and 1908, was ap- 
pointed acting High Commissioner in 1913, but was prevented from proceeding to 
Lhasa to take up his post. His manuscript was mimeographed by the Commission for 
Mongolian and Tibetan Affairs for official reference, Ch. VI, pp. 25a-27a; Ho Tsao- 
hsiang, Tsang yii (the author was a secretary to the Chinese Delegation), pp. 18a—24b; 
Ch’ing chi wai chiao shih liao (Sources of Diplomatic History towards the End of the 
Ch’ing Dynasty), ed. by Wang Liang and Wang Yen-wei, Vol. 195, pp. 8b-9b; Ch’ing- 
shih kao (Draft History of Ch’ing Dynasty), compiled by Chao Erh-sun and others, 
525, fan 8, p. 22b. 

8 Accounts and Papers (1910, Vol. LXVIII), printed by order of the House of 
Commons, Cd. 5240, No. 218, p. 140. ® Ibid., No. 141, p. 86. 

10 For representations made by the British to the Chinese Government in this con- 
nection, see ibid., Nos. 287, 288, pp. 180-181; Nos. 298-301 and 303, pp. 188-190; No. 
315, p. 195; No. 336, pp. 205-206; No. 347, p. 215; No. 350, p. 216. For Chinese 
replies see No. 319, p. 196; No. 325, p. 199; No. 329, p. 201; No. 334, pp. 203-204; 
No. 340, pp. 207-210. 

11 Charles Henry Alexandrowicz-Alexander, loc. cit. 270. 
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Professor Alexandrowicz-Alexander, in the article referred to, deviated 
from his suzerainty theme to admit that the Chinese Amban exercised all 
rights of external sovereignty over Tibet. But what the Amban actually 
exercised was far more than external sovereignty. After rescuing Tibet 
from the Gurkhas in 1792, the Chinese Emperor had reformed its whole 
administration. The Ambans, one at Lhasa and another at Shigatse, were 
given the same rank as the Dalai Lama and the Panch’en Lama. The 
bka’-blons were deprived of most of their power, and the Tibetan officials, 
both lay and ecclesiastical, were ordered to submit to the Ambans’ decisions 
in all questions of importance.** According to Rockhill the Dalai and 
Panch’en Lamas were not even given the right to memorialize the throne, 
but were authorized only to ‘‘report to the Ambans and ask their orders.’’ ** 
From that time on the Amban at Lhasa, as Sir John Davis, first British 
Minister to China, remarked, ‘‘. . . in fact rules Tibet on the part of the 
Chinese Emperor.’’ ** 

It was against this background that the Government of British India 
later found it necessary to collaborate with the Chinese Amban even when 
its armed mission was already in the heart of Tibet. In a letter to the 
Secretary of State for India, dated June 30, 1904, it expressed the ‘‘hope 
to be able, with the help or assent of the Chinese authorities, to establish 
a new government with whom we could negotiate, and to secure the co- 
operation of the Chinese Amban in the appointment of a regent.’’*> Con- 
trary to the accounts of some British writers testifying to ‘‘the almost 
total disappearance of the influence of the Chinese Ambans on Tibetan 
affairs,’’** Sir Francis Younghusband told us explicitly in his book India 
and Tibet that he worked throughout with the Chinese Amban, and never 
directly with the Tibetans to the exclusion of the Chinese.’’ It is sig- 
nificant that the Amban posted a notice in Lhasa while the British armed 
mission was still in the city (dated September 10, 1904, three days after 
the signing of the so-called Lhasa Convention), in which the Amban 
started out by saying that ‘‘for more than 200 years Tibet has been a 
feudatory of China,’’ and ended with these words: 


In future, Tibet being a feudatory of China, the Dalai Lama will 
be responsible for the Yellow-cap faith and monks and will only be 
concerned slightly in official matters, while the Amban will conduct all 
Tibetan affairs with the Tibetan officials and important matters will 
be referred to the Emperor.** 


12Ch’ing shih-lu (Imperial Records of the Ch’ing Dynasty), Kao-tsung shih-lu, Ch. 
1411, pp. 15a, 24b; Ch. 1417, p. 3b; Li-fan-pu tsé li (Regulations Enforced and 
Precedents Established by the Ministry of Dependencies), Ch. 61; Wei-tsang-t’ung 
chih (Records in Connection with Tibet and Its Administration), Ch. 9, p. 179; Ch. 
12, p. 201. 

18 W. W. Rockhill, The Dalai Lamas of Lhasa and Their Relations with the Manchu 
Emperor of China 1644-1908, p. 53 (1910). 

14 Sir J. F. Davis, China During the War and Since the Peace, Vol. I, p. 149 (1852). 

15 Accounts and Papers (1905, Vol. LVIII), Cd. 2370, No. 97, p. 39. 

16 Alexandrowicz-Alexander, loc. cit. 269. 

17 Sir Francis E. Younghusband, India and Tibet 421-422 (1910). 

18 Accounts and Papers, Cd. 2370, annex to encl. No. 362, pp. 274-275. The trans- 
lation here used is the version sent by Younghusband to his government. 


1956] THE LEGAL POSITION OF TIBET 397 


This Chinese position was consistently maintained down to the end 
of the Ch’ing dynasty. The Government of China never waived any 
sovereign rights in Tibet. Indeed, even on the eve of the revolution of 
1911, it still argued with the British Government over the rights it had 
exercised and claimed still to exercise, not only in Tibet, but also in Nepal 
and Bhutan.*® When China was proclaimed a republic, efforts were soon 
made to regularize her control of Tibet. Seats were allotted to Tibet in 
the National Assembly, and the new five-colored national flag had black 
to stand for that part of the country. On April 12, 1912, the Chinese 
President issued a proclamation declaring that Tibet, Mongolia and 
Sinkiang were henceforth to be regarded as being on an equal footing 
with the provinces of China and as integral parts of the Republic.” 

But these efforts to establish control of the area were often rendered 
futile, as British influence became firmly established in Tibet, especially 
after the downfall of Tzarist Russia, whose restraining force and counter- 
moves had hitherto helped to make Tibet a kind of buffer state. But 
China’s legal capacity over Tibet should in no way be affected by a situa- 
tion ‘‘dictated by physical compulsion,’’ as long as no other state pos- 
sessed any title to claim sovereignty over this portion of her territory, 
and no acquisition of statehood was established by Tibet. Nowadays, 
even the absence of one or more of the criteria of statehood like people 
or territory (e¢.g., government-in-exile) over relatively long periods has 
not been regarded by other states as depriving such states of legal capacity 
under international law.** 

The Chinese, in fact, were never entirely shut off from Tibet. Apart 
from religious missions, sporadic contacts were maintained beiween the 
Dalai Lama and the Peking Government. Sir Charles Bell always spoke 
of the Dalai Lama as ‘‘pro-British and pro-Russian, but anti-Chinese.’’ ** 
Yet this British authority on Tibetan affairs had to admit that ‘‘by 1925 
the Dalai Lama was turning strongly away from Britain towards China.’’ ** 
Sino-Tibetan relations entered a new phase with this change of attitude 
on the part of the Dalai Lama. Also helping to bring about this new 
phase were the Panch’en Lama’s flight to China proper as a result of 
his feud with the Dalai Lama and the establishment of the National Gov- 
ernment at Nanking after the downfall of the warlords. 

But let us recount here a few facts which, I think, have some bearing 
on the legal position of Tibet. First, the present Dalai Lama and 
Panch’en Lama were respectively installed in office on February 21, 1940, 
at Lhasa and on August 10, 1949, at Sining. Both of these ceremonies 
were officiated over by the Chairman of the Commission for Mongolian 
and Tibetan Affairs of the Chinese National Government. Secondly, 
Tibetan delegates participated in the National Assembly of 1946 to draft 


19 Tbid., Cd. 5240, No. 345, p. 213; No. 350, p. 216. Ch’ing chi wai chiao shih liao, 
op. cit. (Hsiian-t’ung period), Vol. 17, pp. 4la—b; Vol. 20, p. 31. 

20 British Foreign Office, Peace Handbook, No. 70, ‘‘Tibet,’’ pp. 40-41. 

21 Briggs, op. cit. 66, 73 et seq., and 240. 

22 Sir Charles Bell, Portrait of the Dalai Lama 127. 

23 Ibid. 366. 
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the new constitution, and also in the National Assembly of 1948 convened 
in accordance with that constitution. Thirdly, there were Tibetan mem- 
bers in the Legislative Yiian and the Control Yiian even on the eve of the 
evacuation of the National Government from Nanking in 1948.** Fourthly, 
quite contrary to what Professor Alexandrowicz-Alexander stated, Tibet 
during the second World War (as also during the first World War) never 
declared itself neutral: the Regent of the Lhasa government dispatched a 
special delegate to the wartime capital of Chungking pledging Tibet’s sin- 
cere co-operation with the central government in the struggle for national 
existence.*> According to Theodore Bernard, a large delegation of Tibetans 
brought with them 10,000 sheepskins and 500,000 dollars to be given to 
the soldiers.2* Throughout these war years the representative of the central 
National Government of China remained in Lhasa. He and the staffs of 
the radio station, hospital and schools did not leave Tibet until July of 
1949, when large areas had been lost to the Chinese Communist Army and 
the seat of the National Government had been moved to Canton.*’ 

So much then for the Chinese position on the Tibetan issue. Let us now 
see how Tibet was regarded by the British authorities. 

Mention has previously been made of the rescue of Tibet from the 
invading Gurkhas by the Chinese Imperial forces in 1792. When the 
Rajah of the Gurkhas (or of Nepal) had sustained numerous defeats in 
Tibet and the Chinese forces were at the heels of his fleeing army, he ap- 
pealed repeatedly to Lord Cornwallis, then Governor of Bengal, for help. 
In a reply dated September 15, 1792, the Governor pointed out that it was 
‘fespecially necessary to adhere to the policy of non-interference, because 
the Company had interests in China, and could not afford to send aid 
against a dependency of hers.’’** Is there better documentary evidence 
to show that the British recognized Tibet as a dependency of China as early 
as 1792? 

In January, 1903, Lord Curzon, then Viceroy of India, formulated his 
‘faltered policy,’’ otherwise known as the ‘‘forward policy,’’ and reporting 
to the Secretary for India he spoke of ‘‘Chinese suzerainty over Tibet as 
[being] a constitutional fiction—a political affectation which has only 
been maintained because of its convenience to both parties.’’ Lord Ham- 
ilton, then Secretary of State for India, in reply, had these words of 


24 For details see Mong-Tsang yiieh-pao, the official publication of the Commission 
for Mongolian and Tibetan Affairs, Vol. 19, No. 6. 

25C. Y. W. Meng, ‘‘Tibetans Are Praying for China’s Victory,’’ China Weekly 
Review, Vol. 88, p. 205 (April 15, 1939). 

26‘*The Peril of Tibet,’’ Asia, Vol. 39, p. 505 (Sept. 1939). 

27 For details see Lo Chia-lun (first and last Chinese National Government’s Am- 
bassador to India), ‘‘ Raising the Curtain on the Tibetan Issue in Sino-Indian Rela- 
tions,’’ Tzi yu chung kuo, Vol. 3, No. 7, p. 235 (October, 1950), and also ‘‘ Documentary 
Evidence on the Tibetan Issue in Sino-Indian Relations,’’ ibid., Vol. 4, No. 2, pp. 56—- 
58 (January, 1951). 

28 For the text of the letter see William Kirkpatrick, Account of the Kingdom of 
Nepaul (being the substance of the observations made during a mission to that country 
in the year 1793), pp. 349-350. 


1956] THE LEGAL POSITION OF TIBET 399 


instruction which should shed some light on Britain’s official attitude to- 

ward Tibet: 
His Majesty’s Government cannot regard the question as one concern- 
ing India and Tibet alone. The position of China in its relations to 
the Powers of Europe, has been so modified in recent years that it is 
necessary to take into account those altered conditions in deciding on 
action affecting what must still be regarded as a province of China.*® 
(Italics added.) 


Lord Reay, Governor of Bombay (1885-1900), made a similar observation 
on Lord Curzon’s ‘‘forward policy.’’ In a speech before the House of 
Lords he said: ‘‘Far from looking upon the suzerainty as a constitutional 
fiction, the home government looked upon Tibet as a province of China.’ *° 
(Italics added.) Likewise on June 14, 1904, the British Foreign Minister, 
in an official dispatch to the British Ambassador to Russia, wrote: 


. . . Count Lamsdorff had added that it had given him great satisfac- 
tion to note that the British government, for their part, recognized, 
in terms of the memorandum which I had recently handed to Count 
Benckendorff, the utility and necessity of maintaining the political 
status quo in that province of the Chinese Empire.* (Italics added.) 


Apparently the nominal or fictional suzerainty was a new interpretation 
on Sino-Tibetan relationship which the aggressive viceroy found conven- 
ient and was eager to advance, but it was one which the London authorities, 
to their credit, refused to accept. This new interpretation, however, re- 
quires some comment. Mr. Joseph H. Choate, United States Ambassador 
to Great Britain, was instructed in June of 1904 to acquaint the British 
Foreign Office with the State Department’s views on the British expedi- 
tion. His instructions took strong exception to the official references of 
the Indian Government to Chinese sovereignty over Tibet as a ‘‘constitu- 
tional fiction’’ and a ‘‘political affectation,’’ and pointed out that Great 
Britain had three times (in the Chefoo Convention of September 13, 1876; 
in the Peking Convention of July 24, 1886; and in the Caleutta Conven- 
tion of March 17, 1890) recognized Chinese sovereignty by negotiation 
with the Chinese Government on questions relating to Tibet, and that since 
then the Chinese had waived none of their sovereign rights.*? 

It was during the Chinese Revolution of 1911 that Britain went through 
a radical change in its attitude toward Tibet. It was then that she began 
to support the once rejected new interpretation. In a message of advice 
and farewell to the 13th Dalai Lama, about which the British Government 
kept the Russian Government informed,** they expressed the desire ‘‘to 
see the internal autonomy of Tibet under Chinese suzerainty maintained 
without Chinese interference.’’ But they themselves intervened in Tibetan 
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affairs in spite of the treaty obligations, which, as the Secretary of State 
for India once admitted and the Dalai Lama in exile was so told,®* pre- 
cluded them from interfering with Chinese action in Tibet. 

The British, however, never went so far as to declare Tibet an inde- 
pendent state or a dependency of their own during all those years when 
they enjoyed an unique position of exercising dominant influence in Tibet. 
The most recent occasion for the British to declare their stand is when 
the El Salvador Delegation to the United Nations made a request to have 
the Tibetan appeal (based on a cablegram dispatched from India’s 
Kalimpong charging the Chinese Communist Army’s entry into Tibet 
as ‘‘a clear case of aggression’’ and asking the world organization to 
‘‘intercede on their behalf’’) placed on the agenda of the Fifth Session 
of the General Assembly. The British delegate in proposing to defer 
action on this request told the General Committee that no one knew ex- 
actly what was happening in Tibet, nor was the legal position very clear.* 

Professor Alexandrowicz-Alexander also raised the question of inter- 
national conferences as a source of evidence, and made copious reference 
to the Simla Conference of 1913-14. That conference could have clarified 
the legal position of Tibet, had Great Britain and China been able to come 
to terms. Though the draft agreement was initialed by the Chinese dele- 
gate, China did not sign it. The so-called Anglo-Tibetan Treaty of Simla 
and the pertinent Trade Regulations have no validity as international 
documents. As it was said before, seven years previously in 1907, when 
the Anglo-Russian Convention was signed, the British Government solemnly 
engaged not to enter into negotiations with Tibet ‘‘except through the 
intermediary of the Chinese Government.’’ The Simla Agreements have 
no validity not only because the Chinese Government did not perform 
the functions of an ‘‘intermediary,’’ but especially because it officially 
notified the British Minister at Peking and telegraphed London that it 
would not and could not recognize the Simla Agreement, even if it were 
signed by the British and Tibetan delegates. 

From Sir Charles Bell’s account it may be assumed that the Dalai Lama 
did not ratify the Simla documents. Sir Charles explained that the Lama 
was dissatisfied with his delegate’s conduct of the negotiations, nor was 
he happy with the Simla Treaty.*’ It is significant that neither the so- 
called Simla Treaty nor the new Trade Regulations is included in the 
comprehensive collection entitled Treaties, Engagements and Sanads Re- 
lating to India and Neighboring Countries, compiled by C. U. Aitchison, 
and revised and continued to 1929 by the authority of the Foreign and 
Political Department of the Indian Government. 

There is another diplomatic episode to show that the Simla Agreement 
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has no binding force. On October 9, 1948, the Chinese Ministry of Foreign 
Affairs sent identical notes to the British, Indian and Pakistan governments 
proposing revision of the Trade Regulations of 1908 in regard to Tibet, 
Article III of which provides for revision at the end of each successive ten 
years. The British replies dated October 29, 1948, and May 24, 1949, 
respectively, in referring the matter to the two Dominions, did not deny 
the continued validity of the Trade Regulations of 1908.°° The denial 
would have been given, had there been in existence a valid instrument 
like the alleged Anglo-Tibetan Treaty and its related Trade Regulations 
which were supposed to have superseded the previous trade regulations. 

Of course, the Simla Treaty and Trade Regulations, even if they were 
duly signed by the British and Tibetan delegates and approved by the 
Dalai Lama, would have no value as international documents because of 
Tibet’s incapacity arising from its dependent status.*® Professor Alex- 
androwicz-Alexander cited a passage from Sir Charles Bell’s book Tibet: 
Past and Present, stating that 


the Simla Agreement which was initialed by the three contracting 
parties . . . remained a bilateral arrangement between Great Britain 
and Tibet only. 


In this connection Sir Charles’ account should be compared with that of 
Sir Eric Teichman, another authority on Tibetan affairs, who says that 
“‘the [Simla] Conference finally broke up in the summer of 1914 without 
an agreement having been reached.’’ *° 

Another instrument cited by the professor—the so-called Mongolian- 
Tibetan Treaty of 1913—is even more questionable. No documentary 
evidence whatsoever can be found to show the existence of such a treaty 
which was only reported in the press traceable to British sources. Even 
the Dalai Lama and the Tibetan Government themselves denied that the 
alleged negotiator Dorjieff’s credentials justified anything in the nature 
of a treaty.* 

During the meeting of the General Committee of the United Nations 
already referred to, the delegate of the U.S.S.R. seconded the British 
proposal of deferment and stated that Chinese sovereignty over Tibet had 
been recognized for a long time by the United Kingdom, the United States, 
and the U.S.S.R. He also pointed out that the El Salvador delegate could 
only cite newspaper articles and encyclopedias, but no international instru- 
ment, in support of his argument.** No one at the meeting challenged the 
Soviet delegate’s statement, as indeed no one could, for the simple reason 
that there is no international instrument to prove the acquisition of state- 
hood by Tibet or of anything resembling the exercise of summa potestas 
by Tibet as an independent state. 
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The last but certainly not the least important point in our study is how 
Tibet itself regards its legal position. International law is not especially 
concerned with names or classification of states or with their internal 
organization. What it deals with is whether a state is able or willing 
to assume and fulfill international obligations, which is an essential 
criterion of statehood.** Tibet has never declared its wish to be a sovereign 
state. Nor did the Dalai Lamas and their governments ever express a 
desire to be independent from China in all their correspondence with the 
Chinese Government or in their discussions with its numerous missions. 
Sir Charles Bell, who should know the 13th Dalai Lama better than any 
other Western observer because of his long and intimate association with 
him, said explicitly that what the Lama wanted was to have ‘‘Tibet .. . 
manage her own internal affairs.’’** As Professor Alexandrowicz-Alex- 
ander himself remarked, ‘‘The Dalai Lamas and their government... 
were not eager to be too deeply involved in the wider game of Asian or 
world politics. . . . Tibet . . . did not oppose the merger of her foreign 
policy, in relation to the world at large, with China’s policy.’’ Indeed, 
Tibet’s reluctance, if not incapacity, to assume international obligations 
ean be seen from the opinion alleged to have been expressed in regard to 
the Washington Conference of 1921: ‘‘They were unwilling to enter into 
negotiations unless Sir Charles Bell were present with them.’’ * 

It was only when the Chinese National Government was preoccupied 
with the struggle against the Chinese Communists that Tibet tried, with 
foreign persuasion, to be involved in the wider game of Asian or world 
politics. According to the account of an eyewitness, after the return of 
the Tibetan Delegation from the Asiatic Conference in New Delhi in 1947, 
the Lhasa government received a number of letters from abroad urging 
it to secure independence and advising it as to the procedure in applying 
for membership in the United Nations.*® But there is no fact to sub- 
stantiate the statement made by Professor Alexandrowicz-Alexander that 
‘fas a fully sovereign nation, Tibet made a tentative approach to the 
United Nations for admission to membership in the new world organiza- 
tion.’’ 

In the spring of 1948 a Tibetan trade mission headed by Shakabpa (not 
a diplomatic mission as the professor asserted) went from New Delhi to 
Nanking where they managed, in some mysterious way, to be accorded 
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special facilities to visit Great Britain and the United States without pass- 
ports from the Chinese Government. The Ministry of Foreign Affairs in 
Nanking at once made representations on this matter to the governments 
concerned, and the Chinese Ambassador at New Delhi was assured by the 
Indian Government that in dealing with the Tibetan mission it had no 
intention of being in any way detrimental to the sovereignty and terri- 
torial integrity of China.*’ 

However strong outside pressure to secure independence for Tibet may 
be, the fact remains that the Tibetans are neither willing nor prepared to 
assume and fulfill international obligations as a new state. Nor do the 
special facilities accorded to a Tibetan trade mission, or other acts falling 
short of recognition,** create a new subject of international law or acknowl- 
edge the full status of a hitherto indeterminate community. A thorough 
study of the records of Tibet’s dealings with the Chinese and Indian gov- 
ernments and the accounts of unbiased observers who have an intimate 
knowledge of the Tibetan people and government, reveal a keen desire 
on the part of the Tibetans to preserve their traditional life and their 
autonomous position, but a lack of any political consciousness aiming at 
the formation of an independent and sovereign state. It is for this reason 
as well as for the absence of a definite legal position that the utmost that 
scholars can do is to classify Tibet as among the entities of doubtful or 
unusual legal status.*® 

But today the legal position of Tibet has been clearly defined in the 
Peking Agreement on Measures for the Peaceful Liberation of Tibet signed 
on May 23, 1951, the first article of which declares that ‘‘the Tibetan 
people shall unite, drive out imperial aggressive forces from Tibet, and 
return to the big family of the Motherland—the People’s Republic of 
China.’’ The Agreement promises the maintenance of the status quo in 
the Tibetan regional government structure as well as in the inherent 
position and authority of the Dalai Lama, but calls on Lhasa actively to 
assist the People’s Liberation Army to enter Tibet and consolidate the 
national defenses (Articles II and IV), while permitting ‘‘autonomy under 
the unified leadership of the Central Government of the People’s Republic 
of China’’ (Article III). The Tibetan troops shall be gradually reorgan- 
ized into the People’s Liberation Army and shall become a part of the 
defense forces of the People’s Republic of China (Article VIII). The 
Agreement further stipulates that all foreign affairs shall be handled 
only by Peking (Article XIV).*° 
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The legal position thus defined has further been affirmed by the Sino- 
Indian Treaty on Tibet signed on April 29, 1954, which laid down five 
broad principles in addition to the liquidation of the Indian claims. <Ac- 
cording to this treaty, the text of which was released in New Delhi by the 
Ministry of External Affairs, India accepts the principle that Tibet con- 
stitutes an integral part of China. She agreed to withdraw completely 
within six months the contingent that had been stationed for decades at 
Yatung and Gyantse, and also to hand over all her property in Tibet to 
the Chinese authorities, leaving questions of detail regarding cost and the 
manner of payment to be worked out later.™ 

In order to ensure the implementation of the provisions regarding 
autonomy in the aforesaid Peking Agreement as well as in the constitution 
proclaimed by the Peking regime in September, 1954,°? a committee was 
formed in March, 1955, consisting of fifty-one members, with the Dalai 
Lama as Chairman, and the Panch’en Lama and Peking’s commanding 
officer in Lhasa, Chang Kuo-hua, as Deputy Chairmen.®* It still remains 
to be seen how the autonomous status of Tibet will work out in practice. 

The legal position of Tibet, which this writer has attempted to describe, 
may not be accepted by those governments which have not recognized the 
‘‘Chinese People’s Republic.’’ But it should be stated that this question 
of Tibet’s legal position has never been nor will it ever be a partisan issue 
in Chinese domestic politics. As a Chinese delegate of the National Gov- 
ernment once explained to the General Committee of the United Nations: 


Tibet has been and still is a part of China; all Chinese whatever their 
party or religion regard it as such.™ 


51 New York Times, April 30, 1954; April 2, 1955. Also reported in one of the 
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THE STATUS OF FORMOSA AND THE CHINESE 
RECOGNITION PROBLEM 


By D. P. O’ConNELL 
University of Adelaide 


INTRODUCTION 


The question of recognition of the Central People’s Republic of China, 
and the withdrawal of recognition of the Nationalist regime in Formosa, 
is from time to time a matter of moment in the internal politics of certain 
of the Pacific nations. Few of the proponents of recognition would ad- 
vocate handing Formosa to the mainland government; they would prefer 
the island to be internationalized, neutralized, or made independent under 
United Nations auspices and guarantee. In the policy discussions on the 
question, various views of the legal competence of the Allies or of the 
United Nations to dispose of Formosa have been advanced. It is the pur- 
pose of this paper to examine these views in turn and indicate on which 
view the question of Formosa’s future can be severed from the question 
of recognition. 


Tue DocuMENTARY BACKGROUND 


The Cairo Declaration of December 1, 1943, stated that it was the ‘‘pur- 
pose’’ of Great Britain, the United States and China to strip Japan of all 
the islands in the Pacific which she had seized or occupied since the be- 
ginning of the first World War, to restore to China ‘‘all the territories 
that Japan has stolen from the Chinese, such as Manchuria, Formosa, and 
the Pescadores,’’ and to effect the independence of Korea.’ In the Yalta 
Agreement ‘‘the leaders of the three Great Powers’’ agreed that certain 
claims of the Soviet Union would be ‘‘unquestionably fulfilled’’ after 
Japan’s defeat. These claims were explicitly stated to be the restoration 
to Russia of South Sakhalin and the islands adjacent to it, the interna- 
tionalization of the port of Dairen, and the restoration of the lease of Port 
Arthur. It was further agreed that the Kurile Islands would be ‘‘handed 
over’’ to the Soviet Union. The Cairo Declaration was accepted and con- 
firmed in the Potsdam Proclamation, in which it was declared that ‘‘Japa- 
nese sovereignty shall be limited’’ to the principal islands of Japan and 
such minor islands as would be determined. The latter declaration was 
incorporated in the Decision of the Far Eastern Commission of June 19, 
1947, setting forth the basic post-surrender policy for Japan.? In the in- 
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strument of unconditional surrender of September 1, 1945, Japan accepted 
the provisions of the Potsdam Proclamation and undertook to carry them 
out.* Each of the territories explicitly or implicitly included in the Proc- 
lamation was specifically renounced by Japan in the Peace Treaty of 1951.‘ 
Formosa and the Pescadores were included with the Kurile Islands and 
‘that portion of Sakhalin and the islands adjacent to it over which Japan 
acquired sovereignty as a consequence of the Treaty of Portsmouth of 
September 5, 1905’’ as territories in respect of which Japan renounced ‘‘all 
right, title and claim.’’® The policy of the Powers towards the Kuriles 
and South Sakhalin may therefore be referred to as illuminating their 
expressions of opinion on the status of Formosa. 

The reasons why the Japanese Peace Treaty made no provision for the 
future of any of the territories in question are clearly set forth in the 
statement of Secretary of State Dulles at the termination of the San Fran- 
cisco Conference. He said that the Potsdam surrender terms constituted 
the only definition of peace terms to which and by which Japan and the 
Allied Powers as a whole were bound. Whatever private understandings 
might exist between the Allies themselves did not bind Japan, and it was 
therefore sufficient to give effect to the instrument of surrender by pro- 
viding that Japanese sovereignty should terminate over the areas in ques- 
tion. He also stated: 


Some Allied Powers suggested that Article 2 should not merely de- 
limit Japanese sovereignty according to Potsdam, but specify pre- 
cisely the ultimate disposition of each of the ex-Japanese territories. 
This, admittedly, would have been neater, but it would have raised 
questions as to which there are now no agreed answers.® 


In other words, because the Allied Powers could not agree on the ultimate 
disposition, particularly, of Formosa, it was preferable to leave the ques- 
tion for time to resolve, and meanwhile to take refuge in formulas that 
would not compromise future policy. The wisdom or otherwise of this 
course is beyond comment here, but it is undoubtedly true that the very 
ambiguity so deliberately contrived has in more recent months fed the 
flames of political controversy. 

At least four views of the present status of Formosa can be detected in 
official and unofficial expressions of policy and opinion. 


View One: CHINESE TERRITORY SINCE SEPTEMBER 1, 1945 


Mr. Clement Attlee, the Leader of the United Kingdom Opposition, has 
erystallized a viewpoint implicit in some analyses of the Formosa situation, 
and reflected in some newspaper discussions. He has described Formosa 
as territory seized from China by a Japanese act of aggression. ‘‘At a 
conference at the end of the war,’’ he added, ‘‘Formosa was declared to 
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be an integral part of China.’’*? What exactly Mr. Attlee intended by 
this is not completely clear. He may have meant that Formosa had never 
ceased to be Chinese because seized in aggressive war and attached to 
Japan by the forced Treaty of Shimonoseki. This is an interpretation 
consonant with the views of some Asian commentators founded on the 
moral and political principle of ‘‘self-determination,’’* but it is one that 
does not commend itself to serious legal discussion. 

On the other hand, he may have meant that a transfer of Formosa from 
Japan to China had been effected at Potsdam. Had he gone further and 
located the conveyance in Japan’s acceptance of Potsdam in the surrender 
of September 1, 1945, his view might have significance,® but would still be 
difficult to sustain in face of the political action on the part of all the 
Powers concerned inconsistent with any such conclusion.’® First, it is 
difficult to regard the Potsdam Proclamation as other than a policy state- 
ment. Although recording agreement, it was not drafted in legal form, 
and its very vagueness would seem to exclude the creation of legal obliga- 
tions. For example, it referred to the limitation of Japanese sovereignty 
to the principal islands of Japan and such minor islands as might be de- 
termined, thus leaving for future decision not only the consequences of 
transfer of sovereignty but also the areas to be transferred. 

Secondly, Korea was impliedly included in the Potsdam document, yet 
the Republic of Korea did not come into being in virtue of the surrender 
but in virtue of unilateral action under United Nations auspices. In No- 
vember, 1947, the United States moved for the establishment of a national 
government of Korea, and the United Nations General Assembly resolved 
to set up a temporary commission in Korea to observe the carrying out of 
elections for a National Assembly, specifying that the Government should 
take over the functions of government from the United States military 
forces. In May, 1948, the elections were held and on August 15 the trans- 
fer was effected. On December 8, 1948, the First Committee of the Gen- 
eral Assembly resolved for United Nations recognition of the Republic of 
Korea, and this was adopted on the 12th. The United States recognized 
the Republic on January 1, 1949, and Great Britain on the 18th. The 
substitution of Korean for Japanese sovereignty was thus a somewhat 
ragged process, but it is best characterized as a secession in 1948 and not 
a cession in 1945. This conclusion is supported by reference to the deci- 
sion of the Moscow Conference of Foreign Ministers of December, 1945, 
where it was agreed that the Peace Treaty would provide for the renun- 
ciation of Japan’s rights in Korea, and that in the meantime a joint com- 
mission would work out proposals for the development of self-government 
under a Four-Power Trusteeship Agreement with a view to independence 
in five years. This agreement seems to have envisaged Japanese sover- 
eignty terminating with the treaty and not with the surrender. In fact 


7 Ibid., col. 160. 
8 See, e.g., Mr. Aneurin Bevan, ibid., col. 162, Jan. 26, 1955. 
Cf. Potter, 44 A.J.I.L. 709 (1950). 10 Q. Wright, 49 ibid. 332 (1955). 
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it did terminate in 1948, and it remained merely for Japan to recognize 
the independence of Korea in the Peace Treaty." 

Thirdly, the Powers have specifically repudiated the view that Formosa 
became Chinese territory in virtue of either the Potsdam Proclamation or 
the surrender. Certain of the statements on the subject will be cited 
below, but reference may be made at this stage to the reply of Lord Read- 
ing, Minister of State for Foreign Affairs, to a question addressed in the 
House of Lords on December 20, 1954, by Lord Henderson on the status 
of Formosa. Lord Henderson had asked: Was there an international 
instrument implementing the Cairo Declaration of 1943 on the return of 
Formosa to China after the war? Having replied in the negative, Lord 
Reading went on: 


The position of Formosa is somewhat difficult in international law. 
The situation is that the Japanese Government renounced sovereignty 
over it but we do not regard it as forming part of China. The exact 
situation is highly technical and not suitable for discussion in this 
way.*? 


View Two: Unirep Nations SovEREIGNTY SINCE SEPTEMBER 1, 1945 


If the surrender of Japan did operate as a conveyance, there would, in 
any event, be greater argument in favor of joint sovereignty in the parties 
to the surrender than in favor of sovereignty of only one of them, China.*® 
This conclusion is, however, inconsistent with the policy adopted towards 
the Ryukyu Islands, which were also included by implication in the sur- 
render. In the Peace Treaty Japan undertook“ to concur in any pro- 
posal of the United States to place these islands under the trusteeship 
system with the United States as sole administering authority. It was 
explicitly recognized that, pending affirmative action in this direction, the 
United States would continue to exercise all powers of administration, 
legislation and jurisdiction over the islands. Residual sovereignty was 
thus implied to remain in Japan,’* and confirmation of this is contained 
in statements of the delegates of the United States and the United Kingdom 
at the San Francisco Conference,’* and in the administrative agreement 
of December 24, 1953, by which the United States’ administration of the 
Amami Oshima group of the islands was to terminate and they were to 
revert to Japan.”* This action suggests that the surrender was insufficient 


11 Art. 2(a). 

12 Parl. Papers, Hansard, 5 S., H.L., Vol. 190, cols. 510-513. Also H.C., Vol. 487, 
col. 2302, May 11, 1951; Vol. 482, col. 1462, Dec. 14, 1950; Sir Anthony Eden, Vol. 536, 
col. 1532: ‘*The position in law is that an armistice or the cessation of fighting does 
not affect sovereignty. There has not been a transfer of sovereignty because, at San 
Francisco, although there was a desire to agree about China, there was a difference of 
opinion as to which Chinese authority it should be handed over.’’ 

18 Cf. President Truman’s statement of Jan. 5, 1950, 22 Dept. of State Bulletin 79 
(1950). 14 Art. 3. 

15 Cf. Ballantine in 31 Foreign Affairs 671 (1953). 

16 25 Dept. of State Bulletin 454 (1951). 

17 Chronology of International Events, Royal Institute of International Affairs, Vol. 
10, p. 33 (1953). 
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to divest Japan of any of its territories. It may also be noted that the 
‘‘Basic Post-Surrender Policy for Japan,’’ already referred to, spoke of 
the limitation of Japanese sovereignty to the principal islands as an ‘‘ul- 
timate objective,’’ not an accomplished fact.** 

The view of the British Government, as stated in answer to a question 
in the House of Commons on July 26, 1950, is to the same effect: 


His Majesty’s Government have recognised de jure the Chinese 
Central People’s Government as the legitimate Government of China, 
and as such entitled to enjoy the rights of the Chinese State. For- 
mosa is still de jure Japanese territory and there is no Government 
of Formosa as such. Following on the surrender of Japan, the Chi- 
nese Government of the day assumed, with the consent of the remain- 
ing Allies, the provisional administration of the territory pending the 
final determination of its status at a peace settlement. 

Not all the remaining Allies have recognised the Central People’s 
Government as the Government of China, and for this reason, and be- 
cause of the provisional nature of the present administration of For- 
mosa, it is the hope of His Majesty’s Government that the disposal of 
Formosa will be decided, as has always been contemplated, in connec- 
tion with the peace settlement with Japan.’® 


View THREE: CONDOMINIUM OF THE ALLIED SIGNATORIES OF THE 
PrEAcE TREATY 


It would seem, therefore, that any change of sovereignty over Formosa 
must be located in the Peace Treaty with Japan of September 8, 1951. Sir 
Anthony Eden has said that Japanese rights were ‘‘ceded”’ in the treaty.*° 
The question is, to whom were they ceded?” The treaty did not employ 
the usual terminology of international conveyance. Did sovereignty, then, 
vest in the Allied signatories by operation of law, or is it, perhaps, in sus- 
pension? The recent expressions of official opinion in the United King- 
dom, Canada and Australia, while clearly denying a Chinese title to For- 
mosa, obscure the distinction between these two possible alternatives. 

On February 4, 1955, Sir Anthony Eden, in reply to a question in the 
House of Commons, said: 


Under the Peace Treaty of April, 1952, Japan formally renounced 
all right, title and claim to Formosa and the Pescadores; but again 
this did not operate as a transfer to Chinese sovereignty, whether to 
the People’s Republic of China or to the Chinese Nationalist authori- 
ties. Formosa and the Pescadores are, therefore, in the view of Her 
Majesty’s Government, territory the de jure sovereignty over which is 
uncertain or undetermined.”” 


18 Loc. cit. 

19 Parl. Papers, Hansard, 5 S., H.C., Vol. 478, col. 60. Also World Today, Royal 
Institute of International Affairs, Vol. 7, p. 55 (1951); 7 Current Affairs Bulletin 108 
(1950). 

20 Parl. Papers, Hansard, 5 S., H.C., Vol. 536, col. 1531, Feb. 7, 1955. 

21 No analogy exists with the case of Memel in Art. 99 of the Treaty of Versailles, 
or of Fiume in Arts. 53 and 74 of the Treaty of Trianon, since these were specifically 
renounced ‘‘in favor of’’ the Allied and Associated Powers. 

22 Parl. Papers, Hansard, 5 S., H.C., Vol. 536, col. 159. 
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Mr. R. G. Menzies, Prime Minister of Australia, said on February 9, 
1955, that the juridical status of Formosa remained to be determined and 
would no doubt some day be determined by United Nations machinery.* 
Mr. R. G. Casey, Australian Minister of External Affairs, had two days 
previously made a statement on the lines of that of Sir Anthony Eden, 
adding that since sovereignty over Formosa was not allocated to any par- 
ticular Power, ‘‘it is difficult to understand the Peking Government’s claim 
that Formosa is under the same sovereignty as the Chinese mainland.’’ ** 
This distinction between the juridical status of Formosa and that of the 
mainland was enlarged upon by Mr. Lester Pearson, Canadian Minister of 
External Affairs, in a statement of January 25, 1955, in the Canadian 
House of Commons: 


In this area of tension and danger a distinction, I think, can validly 
be made between the position of Formosa and Pescadores, and the 
islands off the China coast now in Nationalist hands; the latter are 
indisputably part of the territory of China; the former, Formosa and 
the Pescadores, which were Japanese colonies for fifty years prior to 
1945 and had had a checkered history before that are not... . Ne- 
gotiations for a cease fire need not involve any question of the final 
disposition of the territory in dispute.”® 


On January 29, in a broadcast, he repeated his view that Formosa’s rela- 
tionship to China was still undecided legally and politically.* Mr. John 
Foster Dulles has said much the same. Replying to the Soviet protests to 
the draft Japanese Peace Treaty, he commented that the treaty merely 
took Japan ‘‘formally out of the Formosa picture, leaving the position 
otherwise unchanged.’’*" It is interesting to note that the Soviet Govern- 
ment at that stage seems to have had similar views. It pointed out that 
the conclusion could be drawn that 


the draft leaves the present situation with Taiwan and the Pescadores 
Islands, which have actually been torn away from China, without 
change, in violation of the Cairo Agreement concerning the return of 
these islands to China.** 


It may also be noted that in the Security Treaty with Nationalist China the 
United States did no more than recognize that the latter ‘‘controls’’ For- 
mosa. The Senate recorded its understanding, forwarded in the report 
of the Foreign Relations Committee, ‘‘that nothing in the Treaty shall be 
construed as affecting or modifying the legal status or sovereignty of the 
territories in which it applies.’’ ** 

It may be that these opinions are more suggestive of suspended sov- 


23 26 Current Notes on International Relations 176 (1955). 

24 Ibid. 127. 25 Ibid. 57. 

26 Ibid. 58. See also official statement by Acting Secretary of State for External 
Affairs, Mr. Paul Martin, 36 Journal of the Parliaments of the Commonwealth 151, Feb. 
3, 1955. 

2725 Dept. of State Bulletin 454 (1951). 

28 24 ibid. 857 (1951). 

29 Chronology of International Events, Royal Institute of International Affairs, Vol. 
11, p. 108 (1952). 
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ereignty * than of joint sovereignty in the Allied signatories, but the 
presumption would seem to be against such interpretation.** While it 
is true that precedent in this case is of very doubtful analogy, it seems 
that the expression ‘‘suspension of sovereignty’’ is more properly ap- 
plied to a situation where there is to be eventual reversion to the status 
quo ante, as, perhaps, in the case of Great Britain’s administration of 
Cyprus and that by Austria-Hungary of Herzegovina and Bosnia under the 
Treaty of Berlin, or where there is doubt as to the actual distribution 
of power within a territory.**? In face of the Japanese ‘‘renunciation’’ 
of Formosa, it can scarcely be said that any nation, or group of nations, 
has the ‘‘reversion’’ of the territory. Nor is there doubt that power in 
Formosa is undistributed and located in the Nationalist Government. 
To speak of ‘‘suspended sovereignty’’ in the case of Formosa is merely 
to sidestep the question of ultimate competence, and it cannot be said 
that such course clarifies in any way an already sufficiently obscure 
position. Also, it is difficult to support a theory of suspended sovereignty 
when Sir Anthony Eden refers to a ‘‘cession’’ of Japanese rights. For 
these reasons it is preferable to assume that the United Kingdom and 
United States are asserting a condominium of the Allied signatories. The 
deduction would seem to be that the Nationalist Government is in some 
sense a delegate of sovereignty, and the latent right of ultimate disposition 
is vested in the Allies jointly. As President Truman put it on January 5, 
1950, ‘‘the United States and the other Allied Powers have accepted the 
exercise of Chinese authority over the island.’’ ** 

The theory of condominium may, perhaps, be tested by reference to the 
ease of the Kurile Islands and South Sakhalin, which were within the con- 
templation of the Potsdam Proclamation and the surrender, and, having 
been renounced in the Peace Treaty, would seem to be in the same juridical 
situation as Formosa. The Kuriles and South Sakhalin were occupied by 
the Soviets in 1945, and the latter’s interest in the territories stands or falls 
with China’s in Formosa, a matter on which Mr. Gromyko entertained no 
doubts at the San Francisco Conference. He referred to the 


inadmissibility of a situation under which the draft treaty with Japan 
fails to state that Japan should recognize the sovereignty of the Soviet 
Union over the southern part of Sakhalin and the Kurile Islands. 


To this Mr. John Foster Dulles merely replied that the treaty carried out 
the surrender terms, and that so long as other governments have rights 


80 See for this view The Times (London), Jan. 26, 1955, p. 8, col. 6. 

81 See e.g. the rights of the United States in Cuba under Art. 3 of the Treaty of 
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(1946); Friedmann in 3 Res Judicatae 137 (1947); Schwelb in 40 A.J.I.L. 811 
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47 Mich. Law Review 23 (1948); Mann in 1 International Law Quarterly 314 (1947); 
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under the Yalta Agreement which the Soviet Union has not fulfilled, there 
is at least question as to whether the Soviet Union could with ‘‘clean 
hands’’ demand fulfillment of the parts of that agreement which it liked.** 
There was, therefore, no admission on the part of the United States that 
the Soviet would acquire a title to the territories in question as a conse- 
quence of renunciation by Japan. In fact the United States Senate in 
ratifying the treaty annexed a declaration designed to conserve the United 
States’ freedom of action in the future. It was declared that the treaty 
was not to diminish or prejudice in favor of the Soviet Union the right, 
title and interest of Japan, or the Allied Powers as defined in the said 
treaty, in and to South Sakhalin and its adjacent islands, the Kurile Is- 
lands, the Habomai Islands and the Island of Shikotan (which last two are 
claimed by Japan to be part of metropolitan Japan, though incorporated 
in the Kuriles for administrative purposes in 1884) or to imply any rec- 
ognition of the provisions of the so-called ‘‘ Yalta Agreement’’ regarding 
Japan.*® 

This unilateral reservation, of course, did no more than reserve to the 
United States its right to refuse recognition of any Soviet title to the ter- 
ritories ; it could not affect the validity or otherwise of such title. Did the 
Senate intend to imply that sovereignty was still with Japan, or did it 
claim that sovereignty was vested in the Allied signatories? Whichever 
it intended, recent negotiations between Japan and Russia have been based 
on the assumption that the territories are Russian. On February 3, 1953, 
Mr. Shigeru Yoshida said in the Diet with reference to a question on the 
Yalta Agreement: ‘‘We shall exert efforts to regain the former Japanese 
territories of Southern Sakhalin and the Kurile Islands.’’** In the ne- 
gotiations of 1955 between the two countries for a peace treaty, Japan ad- 
mitted that it had relinquished all right and claims to the Kuriles and 
South Sakhalin. The Governor of Hokkaido, Mr. Tanaka Toshifumi, said 
at a press conference that this was due to the circumstances prevailing in 
1951, but that Japan had a good moral claim to return of the territories 
based on the fact that two of the islands had been Japanese since the be- 
ginning of the Tokugawa Period and the others were acquired in 1875 
from Russia in exchange for Sakhalin. Japan’s argument has been that 
in the Potsdam Proclamation Russia undertook not to indulge in territorial 
expansion as a result of the war, and that by remaining in the Kuriles she 
is violating a fundamental principle, presumably a political or moral and 
not a legal principle.*’ 


8425 Dept. of State Bulletin 454 (1951). 
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tion of sovereignty to the Allied Powers. A protocol to this effect is in contemplation, 
but no mention of the disposition of the Kuriles and Sakhalin is to be in the Peace 
Treaty. The Times (London), Oct. 4, 1955, p. 7, col. 7. For a Japanese view that the 
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The Soviet position in the negotiations has been quite unequivocal. It 
is that Soviet sovereignty already exists over the territories and should be 
recognized by Japan. Two arguments could be adduced by the Soviet in 
support of its claim. The first is that in Article 8 of the Peace Treaty of 
1951 Japan recognized the full force of all treaties and other arrangements 
made by the Allied Powers for or in connection with the restoration of 
peace. Did this make the Yalta Agreement binding on Japan so as to 
bring its policy provisions into juridical effect and crystallize Soviet sov- 
ereignty?** On January 22, 1946, Mr. Dean Acheson, Acting United 
States Secretary of State, said that the Yalta Agreement providing for the 
granting to the Soviets of the right of occupation did not provide for a final 
transfer. Much depends, of course, on whether the Yalta Agreement can 
be properly described as a treaty or arrangement, and on this there are 
grave doubts; **® but if the argument is valid, it applies equally to the 
Potsdam bargain concerning Formosa. South Sakhalin may be in a dif- 
ferent position from the Kuriles inasmuch as the formula in the Peace 
Treaty reads as a cancellation of the relevant provisions of the Treaty of 
Portsmouth, 1905, so that it is at least arguable that South Sakhalin may 
have reverted automatically to the Soviet. The second argument is that 
upon their dereliction by Japan the territories became terrae nullius and 
so susceptible of appropriation by the Soviet upon exercise of administra- 
tive jurisdiction coupled with an express or implied assertion of sover- 
eignty.*° This argument, if valid for the Kuriles, is equally valid for 
Formosa, when it would follow that China acquired the island by occupa- 
tion upon its dereliction by Japan. 


View Four: CHINnEsE TERRITORY SINCE SEPTEMBER 8, 1951 


The historical instances of dereliction of territory are, understandably 
enough, few, and the precedents accordingly inadequate and of doubtful 
analogy for a satisfactory analysis of the renunciation clauses of the Japa- 
nese Peace Treaty. Nor has the subject of dereliction received great at- 
tention from the text-writers. It is said, and properly so, that interna- 
tional law raises a presumption against an evaporation of sovereignty over 
a territory, but the precedents clearly illustrate that this is so only when 
there is controversy concerning whether or not a dereliction has taken 
place.** In other words, the presumption is against an abandonment of 
sovereignty, not against a hiatus of sovereignty when a formal and un- 
ambiguous abandonment has in fact occurred.‘ 
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The nearest analogy to the Formosan situation may be the case of the 
independence of Israel. On November 29, 1947, the General Assembly 
adopted by resolution a plan for the partition and future government of 
Palestine. It was the Palestine Act, however, that constituted the termi- 
nation of the Mandatory’s rights, leaving, it would seem, the territory open 
to appropriation by any nation already existing or which might come into 
existence. This interpretation is suggested by the statement of the United 
Kingdom Attorney-General, Sir Hartley Shaweross, during the debate on 
the second reading of the Palestine Bill. He suggested that the future of 
British law in Palestine would depend upon ‘‘what, if any, Power takes 
over the effective government of Palestine when we leave.’’** Official 
Israel theory would seem to be that a hiatus of sovereignty intervened so 
as to break the ‘‘chain of legal continuity,’’ and modify the application 
of the traditional law of state succession.** Reference may also, perhaps, 
be made to the Treaty of Paris of 1898, which, read with the United States 
declarations, has been characterized as a ‘‘relinquishment by Spain’’ fol- 
lowed by sovereignty in the Cuban people.* 

It is doubtful, therefore, whether there is any international law doctrine 
opposed to the conclusion that China (and in the case of the Kuriles and 
South Sakhalin, the Soviets) appropriated the terra derelicta of Formosa 
by converting belligerent occupation into definitive sovereignty. That a 
claim to sovereignty has been made by both the rival governments is the 
least controversial point in the whole question,** and Chinese sovereignty 
over the island has been recognized by Mr. Pandit Nehru in a statement 
in the Lok Sabha on January 25, 1955, and by Mr. Molotov on February 
9.47 It is possible to conclude that the theory of acquisition by occupation 
is the most inherently consistent in any analysis of the Formosa situation. 


FoRMOSA AND THE RECOGNITION PROBLEM 


It would seem that only on View Three can the question of recognition 
of the Central People’s Republic and the question of Formosa’s disposition 
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be separated. In View Four the two are inextricably entangled. The doc- 
trine of the two Chinas ** presupposes a juridical frontier between Formosa 
and the mainland.*® A government is only recognized for what it claims 
to be, and the Nationalist régime on Formosa claims to be China, not For- 
mosa. There is therefore no possibility of recognizing Formosa as a se- 
ceding territory of China so as to create the necessary juridical frontier 
between Communist China and Nationalist China; the frontier must be 
deduced from the legal complex as it is. The expressions of opinion of 
the United Kingdom and the United States earlier cited are clearly directed 
to the making of this deduction, which implies, of course, the view that 
neither Chinese government has sovereignty over Formosa, and that the 
Allied Powers, or the United Nations, are competent to establish a juridical 
régime on the island in the person of the present administration or other- 
wise. Not the least of the political implications of this interpretation is 
that the same Powers or the Organization could deal in precisely the same 
manner with the Kuriles and South Sakhalin. No doubt’a stand could 
be made on the precedents of Korea and Indonesia, although in neither 
instance is the analogy exact. In the former case the United Nations’ in- 
tervention was based on the juridical frontier established by the armistice, 
but it was a frontier contrived under United Nations machinery; in the 
latter case the United Nations’ intervention was foundéd on a juridical 
frontier established by negotiation between the sovereign and its seceding 
elements, whereas the respective claimants of Formosa both purport to be 
China. 

If Formosa is already Chinese territory, then unilateral action by the 
Powers to create the necessary frontier would be intervention in a situa- 
tion properly characterized as civil war. It would also be difficult for the 
United Nations to take appropriate measures, since the implications for 
other Members faced with their own internal subversion problems would 
be only too obvious. On the other hand, so long as the United States con- 
tinues to recognize the Nationalist Government as the Government de jure 
of China, its intervention under the Security Treaty is not illicit but pur- 
suant to the invitation of the legitimate government. In View Four, there- 
fore, the questions of security and recognition are inseparable. 

The United Kingdom Government has clearly tried to bridge these two 
alternatives. In May, 1950, the Chief Justice of Hong Kong had occasion 
to ask the Foreign Office for a certificate on the status of Formosa. ‘‘Is 
Formosa part of China,’’ he asked, ‘‘or is it foreign territory vis-a-vis 
China?’’ The Foreign Office certified that His Majesty’s Government had 
ceased to recognize the Nationalist Government as de jure or de facto the 
government of any part of Chinese territory, but that Formosa was still 
de jure part of Japan, and that the Nationalist Government had ‘‘superior 
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authority’’ to administer the island as a belligerent occupant.°® Whence 
did this ‘‘superior authority’’ derive? Presumably from the Allies under 
the surrender. Since the dereliction of the island by Japan it would seem 
that Great Britain, having recognized the Central People’s Government, 
could logically sustain the claim of ‘‘superior authority’’ for the Nation- 
alist régime and justify its consular representation in Formosa only on the 
theory of Allied condominium. The truth, of course, is that the United 
Kingdom is compelled by political exigencies to be vague. In some situ- 
ations a government cannot be committed to a specific political maneuver 
merely at the instance of a private litigant or of a private member in the 
House. It is notable that Foreign Office certificates, which are binding on 
English courts, have since the days of the Spanish Civil War been couched 
in such cautious and frequently evasive language that in fact the whole 
question has been passed back to the courts for factual finding. This is, 
perhaps, the significance of the United Kingdom expressions of attitude 
towards Formosa described in this paper. 

50 Civil Air Transport Inc. v. Chennault (1950), Hong Kong Action No. 5. See note 
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EDITORIAL COMMENT 


COMMUNIST CHINA: RECOGNITION AND ADMISSION TO THE UNITED NATIONS 


For some years, it may safely be asserted, students of international re- 
lations and international law have been uneasy and even unhappy about 
the problem of ‘‘recognition.’’ There was the question of the grounds for 
recognition—which we cannot pause to elaborate here—the obligation (or 
lack of any obligation) to recognize, the consequences of recognition, and 
so on and so forth. Then came the problem of the relationship between 
recognition, or admission to membership in the international community, 
and election to membership in an international organization such as the 
League of Nations or the United Nations. Today the problems have be- 
come acute, for the United States and other countries, in connection with 
what we shall call, for the sake of brevity, Communist China. 

The present writer would freely admit, after a good deal of investigation 
and reflection, that the older international law concerning recognition was 
somewhat unsatisfactory on all essential points. In addition it was never 
codified in any serious sense of the word. It can therefore be said that 
the states of the world today are completely free to recognize or refuse 
to recognize Communist China or/and its government with or without 
such consequences as they may envisage. 

In the meantime, of course, a certain number of countries continue to 
recognize the China of Chiang Kai Chek, with headquarters on the Island 
of Formosa, and seated in the United Nations—indeed, holding a perma- 
nent seat in the Security Council thereof. Presumably this raises the 
ancient problem of the withdrawal of recognition, but this is obviously, 
under all circumstances, a completely political and, perhaps, an academic 
question. 

Obviously the most compelling considerations for the United States are 
the possible military value of the control of Formosa and the Strait by or 
in the name of Chiang Kai Chek and the fact that the Communists do 
dominate continental China. Reconciling these two considerations is evi- 
dently not easy or simple and it is just possible that no reconciliation of 
these two viewpoints is possible. We may be forced—before very long 
perhaps—to choose between the two. 

It is probably safe to assert that in the old law of recognition actual 
control of territory and population was a decisive, if not the decisive, 
factor in determining recognition. It can also be asserted—albeit with a 
certain amount of cynicism—that recognition did not imply approval or 
agreement with the system of government existing in a particular state. 
States or governments recognized and dealt with one another for practical 
rather than moral or ideological reasons. 

Finally it is obviously true that states were elected to international 
organizations almost entirely without regard for moral or ideological con- 
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sideration and sometimes without great regard for practical utility. Cer- 
tainly there was little or no correlation between recognition, or the grounds 
therefor, and membership or election to mr abership in an international 
union. 

The application of this analysis to the present Chinese situation is not 
easy. It hardly appears possible to envisage an indefinite tenure of 
Chiang or his son on Formosa, much less his return to the mainland. The 
opposition to substituting Communist China for Nationalist China on the 
Security Council would be insurmountable. We may be confronted here 
with a deadlock destined to endure for a decade or more. It would not 
appear that the United States should or could take a position other than 
the frankly temporizing one which—without great happiness or dignity, 
be it freely admitted—she is taking now. Politics, or the art of politics, 
especially international politics, consists of choosing between or among 
various different evils. 

Pitman B. Potter 


AUSTRIA’S PERMANENT NEUTRALITY 


The permanently neutral state as a particular figure in international 
law is a creation of the nineteenth century: Switzerland and, for a certain 
period, Belgium and Luxembourg are the examples. Whereas the latter 
two states were made permanently neutral states through a treaty con- 
cluded between the great Powers, primarily in their political interest to 
create a ‘‘buffer state’’ (Etat-tampon), the treaty on Swiss neutrality 
corresponded to the wish and centuries-old policy of the Swiss people. 
This distinction is also shown in the manner of creating the status of 
permanent neutrality in international law: in the case of Belgium and 
Luxembourg by a treaty between the great Powers; in the case of Switzer- 
land by such treaty and the consent of the state concerned. On the other 
hand, a state cannot become permanently neutral in international law 
by its own unilateral declaration. Permanent neutrality is the creation 
of a treaty; hence, it can only be modified or abolished with the consent 
of all the signatory Powers and the consent of the permanently neutral 
state. The permanent neutrality can either be recognized by the third 
Powers which have concluded the corresponding treaty and other states, 
or also be guaranteed. Recognition obliges the recognizing state to re- 
spect, guarantee to respect and defend the permanent neutrality. The 
guarantee can be collective or single; in the first case the guarantors are 
only bound jointly, in the second case, jointly and severally. It is agreed 
that such permanent neutrality creates a legal situation valid erga omnes. 

The permanently neutral state? foregoes the right to go to war except 


1The practice of states as well as the literature is nearly unanimous on this point. 
Iceland’s unilateral declaration of permanent neutrality, 1918, had only the value 
of a unilateral formulation of policy; it had no international effect and did not render 
Iceland a permanently neutral state in international law. 

2 See the treatises by Fauchille, Vol. I, first part, pp. 693-714 (Paris, 1922); Liszt, 
pp. 107-111 (12th ed., Berlin, 1925); Cavaglieri, pp. 164-174 (Naples, 1925); Diena, 
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in self-defense. In any war between other states it is bound to observe 
strict, classic, integral neutrality and to remain neutral; neither can it 
participate in an international military execution. It is prohibited even 
in times of peace to follow any policy which might involve it in war. It 
can conclude no alliances, whether offensive or defensive, no treaties of 
military assistance, no treaties of protectorate or guarantee. It cannot 
guarantee the permanent neutrality of another state. It is not allowed 
to grant military bases on its territory to other states. It cannot allow 
the passage of troops of foreign belligerent states through, or the flying 
of foreign belligerent planes over, its territory, even if they are under 
the orders of a general international organization. The permanently neu- 
tral state has not only a right but a duty to go to war if attacked, to defend 
its permanent neutrality by arms. It has, therefore, not only a right but 
a duty to have an adequate army, to have fortifications,* and to make all 
necessary military preparations in order to be able to defend itself. 
Permanent neutrality is, like any treaty obligation, a restriction of sov- 
ereignty. But the permanently neutral state is a sovereign state. It 
has foregone the right to go to war except in self-defense, but it has not 
lost its legal capacity to make war; if it starts a war, such war is illegal, 
but it is, nevertheless, a war and the laws of war apply. Im all non- 
military aspects it has the right to conduct such internal and foreign 
policy as it thinks fit; it can participate in general and regional treaties 
and international organizations of a non-military nature; it has no duty 
of ideological neutrality, no duty to restrict the freedom of the press and 
of opinion. 

Let us now apply these rules to the new case of Austria. First of all, 
it must be stated that the law of permanent neutrality, where it applies, 
as in the case of Switzerland, is positive international law also today.‘ 
The State Treaty with Austria of May 15, 1955,° which came into force 
on July 27, 1955, contains nothing about Austria’s permanent neutrality. 
The latter idea is of Soviet origin. At the Berlin Conference of 1954, 
the Soviet Foreign Minister introduced proposals* with the object of a 
rapid resolution of the Austrian problem; among them was a clause 
preventing the establishment of foreign military bases on Austrian terri- 
tory or the inclusion of Austria in any coalition or military alliance di- 
rected against any Power which took part with its armed forces in the 
war against Germany and in the liberation of Austria. The Austrian 


pp. 105-113 (Milan, 1930); P. Guggenheim, Traité de Droit International Public, 
Vol. I, pp. 177-178; Vol. II, pp. 547-561 (Geneva, 1953). Of the many monographs we 
mention K. Strupp, Neutralisation, Befriedung, Entmilitarisierung (1933); Dollot, 
‘Essai sur la neutralité permanente,’’ 67 Hague Academy Recueil 7 ff. (1939). 

8 Except if demilitarized by the basic treaty, as in the case of Luxembourg. 

4It is, therefore, not correct that Professor Charles G. Fenwick, in his International 
Law 107 ff. (3rd ed., 1948), puts the whole chapter on permanent neutrality into the 
‘*past tense.’’ 

5 See this writer’s editorial in 49 A.J.I.L. 535-542 (1955). 

6See Foreign Ministers Meeting: Berlin Discussions (Department of State Publica- 
tion No. 5399), p. 233. 
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Delegation made a corresponding declaration at the Berlin Conference, but, 
for other reasons, the State Treaty could not be concluded. On February 
9, 1955, the Soviet Union made new proposals on the Austrian question 
and, at Soviet initiative, a preliminary exchange of views took place in 
Moscow between the Soviet Government and the Austrian Ambassador 
during February and March, 1955; then followed the Soviet invitation 
to the Federal Chancellor of Austria to come to Moscow. There Soviet- 
Austrian negotiations were carried on from April 12 to April 15, 1955, and 
led to the so-called Moscow Memorandum of April 15, 1955." 

In Part I of the Moscow Memorandum Austria obligates itself (1) to 
make a declaration in a form which will obligate Austria internationally 
to practice in perpetuity a neutrality of the type maintained * by Switzer- 
land; (2) to submit this Austrian declaration, in accordance with the 
Federal Constitution, to the Austrian Parliament for decision immediately 
after the ratification of the State Treaty with Austria; (3) to take all 
suitable steps to obtain international recognition of the declaration con- 
firmed by the Austrian Parliament; (4) to welcome a guarantee by the 
four great Powers of the inviolability and integrity of the Austrian state 
territory; (5) to seek to obtain such guarantee. On the other hand, the 
Soviet Union obligates itself in Part II: (1) to recognize the declaration 
concerning the neutrality of Austria and (2) to participate in a guarantee 
by the four great Powers of the inviolability and integrity of the Austrian 
state territory, according to the model of Switzerland. 

The principal Committee of the Austrian Parliament recommended 
unanimously such declaration of permanent neutrality. On October 26, 
1955, a Constitutional Federal Statute on Austria’s permanent neutral- 
ity ® was enacted. This brief Statute reads in its principal Article I: 


ArtictE I. 1. For the purpose of the permanent maintenance of its 
external independence and for the purpose of the inviolability of its 
territory Austria, of its own free will, declares herewith its permanent 
neutrality. Austria will maintain and defend it with all means at 
its disposal. 

2. In order to secure these purposes Austria will never in the 
future accede to any military alliances nor permit the establishment 
of military bases of foreign states on its territory. 


7 It seems that the only authentic text of this Memorandum is in Russian, as published 
by the Moscow Radio and TASS in May, 1955. A German text was published by the 
Oesterreichische Zeitung (the organ of the Soviet forces in Austria) of May 22, 1955, 
and by the Oesterreichische Volksstimme (organ of the Austrian Communist Party) 
of May 27, 1955. Up to now, the German text can only be found in these newspapers. 
(This writer is indebted for this information as well as for the German text of the 
Moscow Memorandum and the text of the Austrian Neutrality Statute to Minister 
Plenipotentiary Dr. Stephan Verosta of the Austrian Foreign Office.) English text 
of the Moscow Memorandum in Supp. to New Times, No. 22 (Moscow, 1955); Sen. 
Exec. G, 84th Cong., 1st Sess., p. 40; 32 Dept. of State Bulletin 1011-1013 (1955) ; 
and in 49 A.J.I.L. Supp. 191-194 (1955). 

8 The German text is ‘‘gehandhabt,’’ which rather corresponds to handle, manage, 
administer, practice. 

® Bundesverfassungsgesetz vom. 26. Oktober 1955 iiber die Neutralitit dsterreichs 
(B. G. Bl. 1955, Nov. 4, 1955, No. 211). 
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The purpose of the Statute is Austria’s permanent neutrality; but it 
is clear that, as such, it cannot have the legal effect of making Austria 
a permanently neutral state in international law. A_ self-declared 
neutrality, as was Switzerland’s prior to 1815, is only a declaration of 
policy, or a part of municipal law. Permanent neutrality is by this Statute 
a part of the Austrian Federal Constitution; but a municipal law, as such, 
can have no international legal effect. That Austria’s permanent neutral- 
ity is self-declared, seems enhanced by the emphasis on the fact that Austria 
made this declaration ‘‘of its own free will.’’*® If there were nothing 
more to it, Austria could at any time, by the prescribed constitutional pro- 
cedure, change or revoke its permanent neutrality. But there is more to it. 
For this Statute was enacted in fulfillment of an international obligation 
arising out of the Moscow Memorandum. The Statute binds Austria, 
therefore, vis-a-vis the Soviet Union and could not be changed or revoked, 
except with the consent of the Soviet Union. It is the carrying 
out of the first two obligations undertaken in the Moscow Memorandum. 
That document binds Austria to make a declaration which will obligate 
it internationally to practice in perpetuity a neutrality of the type main- 
tained by Switzerland. The Memorandum is, of course, from the point 
of view of legal technique, badly drafted; for it is legally impossible for 
Austria to make a unilateral declaration which will bind it internationally. 
But in spite of imperfect wording, the agreement of the parties is clear: 
Austria has to take a series of steps by which its permanent neutrality 
will, by stages, come into being. What is the sense of the phrase ‘‘of its 
own free will’’ in the Austrian Statute? It seems that these words mean 
only that permanent neutrality has not been imposed upon Austria, 
that is, its permanent neutrality is not a ‘‘neutralization’’ according to the 
model of Belgium and Luxembourg. For although the Statute was en- 
acted in fulfillment of an obligation under the Moscow Memorandum, 
Austria had already offered a declaration of this type at the Berlin Con- 
ference of 1954. On the other hand, whereas the purposes given by the 
Statute are external independence and integrity of Austria’s territory, the 
reason for the enactment of the Statute was to fulfill a condition demanded 
by the Soviet Union, and thus to finally get the State Treaty and to see 
the withdrawal of the occupation troops. 

Austria has also already fulfilled its duty under point 3 of the Moscow 
Memorandum: It has communicated this Statute to all states with which it 
has diplomatic relations and has asked for the international recognition 
of its permanent neutrality. Only the Soviet Union is, by the Moscow 
Memorandum, legally bound to grant this recognition. As far as the 
three Western Powers are concerned, Mr. Molotov proposed at the time 
of the signature of the State Treaty at Vienna that all four governments 
declare they would respect and observe Austria’s permanent neutrality. 
The three Western Powers had no objection in principle, but preferred 
to await the form and text of Austria’s declaration of neutrality. Their 
recognition was to be expected. Not only had they no ‘‘objection in prin- 


10In the German original: ‘‘aus freien Stiicken.’’ 
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ciple’’ and full knowledge, but Annex II to the State Treaty refers to the 
Moscow Memorandum. True, the reference is to other matters, not to 
permanent neutrality; but this reference and the fact that Article 36 
of the treaty makes the provisions of the annexes an integral part of the 
treaty, seem to indicate that the Moscow Memorandum as a whole is recog- 
nized as an internationally binding agreement. In fulfillment of the next 
step prescribed by the Memorandum, Austria no doubt ‘‘will seek to ob- 
tain’’ from the four Powers the guarantee ™ of the inviolability and in- 
tegrity of its territory. Under the Moscow Memorandum the Soviet 
Union is only bound to ‘‘ participate’’ in such guarantee which seems, there- 
fore, to be a collective guarantee; whether the other three Powers will be 
willing to give this guarantee remains to be seen.?? It will be noticed that 
it is not a question of the guarantee of Austria’s permanent neutrality, 
but only of the inviolability and integrity of its territory. Such guarantee 
is perhaps not fully identical with the guarantee of permanent neutrality, 
but it certainly covers a very substantial part of it. 

The situation is therefore, at the beginning of 1956, the following one: 
As a starting point, Austria has declared its permanent neutrality by Con- 
stitutional Federal Statute; it has asked all states to recognize its perma- 
nent neutrality. It is clear that only by this recognition can Austria’s 
unilateral declaration have an international legal effect. As far as this 
writer knows, all the permanent members of the U.N. Security Council 
and many other states have already recognized Austria’s permanent neu- 
trality ;** hence Austria has become a permanently neutral state in inter- 
national law, regardless of whether the guarantee of its territorial integrity 
and inviolability is or is not given later by the four Powers. Such 
guarantee will certainly be highly welcome to Austria; but the best 
guarantee of permanent neutrality is a strong army and the unshakeable 
determination to defend this neutrality against any comer, as history has 
proved in the model case of Switzerland. 

This brings us to another point. The Moscow Memorandum speaks of a 
permanent neutrality ‘‘of the type maintained by Switzerland’’ and ‘‘ac- 
cording to the model of Switzerland.’’ This phrase is not found in the 
Austrian Constitutional Statute. In this writer’s opinion the reference 
to Switzerland in the Moscow Memorandum serves only to determine the 
status of permanent neutrality, as Switzerland was at that time the only 
example, but does not mean that the Swiss model of practicing such 
permanent neutrality must be followed in every respect. This interpreta- 
tion seems warranted by the Moscow Memorandum and the State Treaty. 


11 The four Powers are already bound by Art. 2 of the State Treaty with Austria to 
‘*respect’’ the independence and territorial integrity of Austria. 

12In his Report to the President the American Secretary of State had this to say 
on this point: ‘‘The guarantee desire of the Austrian Government is understandable, 
but the Government of the United States has made no commitments with regard 
thereto.’’ 

18 The United States recognized Austria’s perpetual neutrality by the U. S. note of 
Dee. 6, 1955, in answer to the Austrian note of Nov. 14, 1955. 33 Dept. of State Bulletin 
1011-1012 (1955). 
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First, the historical background and the coming into existence of Swiss 
permanent neutrality *‘ are totally different from the case of Austria. Sec- 
ond, there is a clear contradiction between Switzerland’s policy, because 
of its permanent neutrality, not to apply for membership in the United 
Nations, and the preamble of the Austrian State Treaty, in which the 
four Powers promise ‘‘to support Austria’s application for admission to 
the United Nations.’’ Article 17 of the State Treaty contains the phrase: 
‘‘after Austria becomes a member of the United Nations.’’ Hence, the 
Soviet Union, as a contracting party to the Moscow Memorandum, con- 
sidered Austria’s membership in the United Nations fully compatible with 
its permanent neutrality ‘‘according to the model of Switzerland.’’ 
Indeed, the difference between Switzerland’s and Austria’s attitude is 
striking. Switzerland considered its entry into the League of Nations * 
possible because of the decentralization of the collective security system, 
but only on condition of being granted a special legal status exempting 
it from participation in the military ‘‘action commune’’ and later also 
from participation in economic sanctions. On the other hand, Switzerland 
holds its entry into the United Nations, because of the centralization of the 
collective security system in the Security Council, to be incompatible with 
its permanent neutrality, even with a special legal status granted to it. 
Austria had already applied for admission into the United Nations in 
1947, when it was not yet a fully sovereign, and of course not a permanently 
neutral, state. Only the Soviet veto prevented its admission. Under the 
preamble to the State Treaty, its admission should have presented no diffi- 
culties. This preamble seemed to indicate that Austria’s case would be 
handled specially, regardless of the deadlock with regard to many other 
applicants. But in fact Austria was simply included in the ‘‘ package 
deal’’ and was first vetoed by the Soviet Union. The question arises 
whether the Soviet veto of the admission of Austria was legally compatible 
with the promise given in the preamble of the State Treaty with Austria. 
Anyway, under the compromise later offered by the Soviet Union, Austria 
was admitted into the United Nations, like any other state, and without 
being given a special legal status as a permanently neutral state. Austria 
was glad to be admitted. The Federal Chancellor of Austria has stated’® 
that ‘‘for a country which has declared itself militarily neutral it is of 
special importance that it should belong to the United Nations, as this 
membership will give it security and support in its foreign policy.’’ But 
it is also certain that unconditional membership in the United Nations is 
not compatible with permanent neutrality. Although the United Nations 
collective security system is, in contrast with the League of Nations, 


14 See e.g. Schweizer, Geschichte der schweizerischen Neutralitét (1895); Bonjour, 
Geschichte der schweizerischen Neutralitait (1946); C. Gorgé, La neutralité helvétique 
(1947); Robert, Etude sur la neutralité suisse (1950). 

15 See e.g. Borel, in Revue Générale de Droit International Public, 2e sér., Vol. II, 
pp. 153 ff.; W. Rappard, in Munch, L’origine et l’oeuvre de la Société des Nations, 
Vol. I, pp. 379 ff.; Mettetal, La neutralité et la Société des Nations; Schiicking-Weh- 
berg, Die Satzung des Vélkerbundes 207-210 (2nd ed.). 

16 New York Times, Dec. 16, 1955, p. 4. 
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centralized, it is, on the other hand, different from that under the Covenant, 
not automatic; sanctions, as far as their legally binding character on Mem- 
bers is concerned, depend on a decision of the Security Council under Ar- 
ticle 39 of the U.N. Charter. That is why Verdross ™ has recently suggested 
that the Security Council, in conformity with the Charter, may by a basic 
resolution permanently relieve certain states from participation in eco- 
nomic and military sanctions. It is perfectly possible that the Security 
Council may adopt such a resolution and thus grant to Austria a special 
legal status in the United Nations. But even if no such resolution in 
principle is adopted, it seems that Austria’s permanent neutrality is not 
endangered by its membership in the United Nations. For Austria’s 
permanent neutrality has come into existence in international law by 
recognition on the part of the permanent members of the Security Council 
and many other states; recognition binds the recognizing states to respect 
permanent neutrality; this respect for permanent neutrality therefore 
obliges the members of the Security Council not to call on a permanently 
neutral state for participation in economic and military sanctions. 

The Austrian Constitutional Federal Statute expressly mentions only 
three duties: the negative duties not to accede to alliances, not to grant 
military bases on its territory to foreign states, and the positive duty to 
defend its neutrality with all means at its disposal. The first two duties 
meet the wishes of the Soviet Union; the last, the wish of the United States. 
The State Treaty gives Austria only the right to have an adequate army; 
but on the basis of its permanent neutrality this is not only a right, but 
at the same time a duty. The right of individual self-defense under 
Article 51 of the U.N. Charter is at the same time a duty for a permanently 
neutral state. A statute on the Austrian Army to be created is in prepara- 
tion. The prominence given by the Austrian Statute to these three duties 
also emphasizes the military character of Austria’s permanent neutrality 
and its freedom of internal and foreign policy in all other respects, par- 
ticularly in the ideological field.*® 

The carrying out of the Austrian Constitutional Statute by the Federal 
Government is not only a matter of international law and in this respect 
guided by legal considerations, but also a matter of neutrality policy, 
as distinguished from legal considerations. Such neutrality policy is, 
in the present world situation, a delicate task. But there can be no doubt 
that Austria, which has handled so well the problems arising out of a ten- 
year foreign occupation, will also handle its permanent neutrality in a 
manner advantageous to Austria and in the interest of world peace. For 
a permanently neutral state also has many occasions for an active inter- 
national policy, as the example of Switzerland shows. And Austria will 


17 See his article in 50 A.J.I.L. 61-68 (1956). 

18 In the exercise of this freedom Austria has decided to join the Council of Europe. 
‘(We are a militarily neutral state, but there is no ‘neutralism’,’’ the Austrian 
Foreign Minister declared (New York Times, Feb. 22, 1956, p. 8). Switzerland has 
not joined. But as the Council of Europe is purely advisory and non-military in char- 
acter, a permanently neutral state certainly has a right to join. 
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have the full support of the United States. In his message of friendship *° 
the American Deputy Assistant Secretary for European Affairs said: 


The United States considers Austria now in a strong, stable political 
situation with a government well prepared and fully capable of carry- 
ing out its domestic and international responsibilities. Many new 
opportunities are opening up for Austria-United States relations. 
The United States salutes Austrian independence and looks forward 
with confidence to ever closer association between our two countries 
in the future. 


American friendship was shown when the Secretary of State of the United 
States took part on November 5, 1955, in that event which more than any- 
thing else symbolizes Austria’s independence as well as its spiritual great- 


ness—the re-opening of the Vienna Opera. 
JoseF L. Kunz 


19 33 Dept. of State Bulletin 788-790 (1955). 
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SOTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
APRIL 25-28, 1956 


SHERATON-CARLTON HoTeL, WASHINGTON, D. C. 


ADVANCE PROGRAM 


THE EVOLUTION OF INTERNATIONAL LAW IN THE 20TH CENTURY 
WEDNESDAY, APRIL 25, 1956 


7 :00 p.m. 
Registration for members. 
8:15 p.m. 


Address by Professor Quincy Wright, President of the Society. 
Address by the Honorable John Foster Dulles, Secretary of State. 
Presentation of Manley O. Hudson Medal by President Wright. 


THURSDAY, APRIL 26, 1956 
10:00 a.m. 


Report on Regional Meetings—American Points of View and Practice. 

Chairman: Professor Covey T. Oliver, University of California. 

Summary and Report by Professor Hardy C. Dillard, University of 
Virginia. 

Panel members to be announced. 


2:00 p.m. 
Report on Regional Meetings—Foreign Theory and Practice. 
Chairman: Professor Covey T. Oliver. 
Panel members to be announced. 
8:15 p.m. 
International Air Law 


Chairman: Professor Oliver J. Lissitzyn, Columbia University. 

Address by John C. Cooper, Institute of International Air Law, McGill 
University: Legal Problems of Upper Space. 

Panel Members: H. Alberta Colclaser, Department of State; P. K. Roy, 
International Civil Aviation Organization; Arnold W. Knauth, New 
York Bar. 

FRIDAY, APRIL 27, 1956 


10:00 a.m. 


International Law Commission Drafts on ‘‘Territorial Waters’’ and 
‘*Regime of the High Seas.’’ 

Chairman: Charles G. Fenwick, Pan American Union 

Speakers: Richard Baxter, Harvard Law School; Montgomery Phister, 
Van Camp Sea Food Co. 
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Panel members: Bernard Fensterwald, Marjorie Whiteman, Department 
of State; Thomas Franck, Harvard Law School. 


2:00 p.m. 
International Law Commission drafts on ‘‘Nationality and Statelessness.’’ 
Chairman: To be announced. 
Speaker: Dr. Ivan S. Kerno, United Nations Organization 
Panel members: Henry F. Butler, D. C. Bar; Alexis Coudert, New York 
Bar 
5:30 p.m. 
COCKTAIL PARTY 
For members, their wives and husbands, to meet the President of the 
Society, the speakers, and Executive Council. 


8:15 p.m. 
Constitutional and Legal Aspects of International Relations 
Chairman: To be announced. 
Speaker: Francis O. Wilcox, Assistant Secretary of State 
Panel members to be announced. 


SATURDAY, APRIL 28, 1956 
10:00 a.m. 
BUSINESS MEETING 

Reports of Committees. 

Election of Officers. 

Meeting of Executive Council. 

7:00 p.m. 
ANNUAL DINNER 

Presiding: The President of the Society. 

Address by H. E. Dr. Luis Quintanilla, Ambassador of Mezico to the Or- 
ganization of American States: The Piace of International Law in 
International Relations. 

Other speakers to be announced. 


CONTRIBUTION TO THE CODIFICATION BY THE INTERNATIONAL LAW COMMISSION 
OF THE LAW OF STATE RESPONSIBILITY 


At its eighth session in 1953, the General Assembly of the United Nations 
requested the International Law Commission to undertake the codification 
of the principles of international law governing the responsibility of states. 
The International Law Commission considered this request at its sixth 
session in 1954, and decided to initiate work on the subject as soon as 
possible. 

In view of the fact that the Harvard Law School Research, in 1929, 
published a Draft Convention on the Responsibility of States for Damage 
Done in Their Territory to the Person or Property of Foreigners,’ of 
which Professor Edwin M. Borchard acted as rapporteur, the undersigned 
suggested to the Harvard Law School in March, 1954, that it might under- 
take to revise and bring up to date this draft for whatever use the 

1 Published as a Special Supplement to Vol. 23 of this JourNaL (1929). 
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International Law Commission might make of it. It was recognized that 
this draft was an important contribution in connection with the Commis- 
sion’s consideration of the subject. It was felt, however, that many de- 
velopments had taken place both in international jurisprudence and in 
scientific doctrine since the appearance of the Draft in 1929, and that 
it would be necessary to re-examine the text and eventually to revise 
its formulations. The undersigned was of the view that such a revised 
draft would be of considerable usefulness to the International Law Com- 
mission. Upon its completion in 1957, this text will be presented by the 
Secretariat to the International Law Commission for such use as the Com- 
mission may wish to make of the study. 

This suggestion was accepted by the Law School of Harvard University 
which entrusted its Director of International Studies with the organi- 
zation of the work. The preparation of the draft is being carried on as 
an autonomous responsibility of the Harvard Law School and at its own 
expense. The work will be under the general direction of Professor 
Milton Katz, Director of International Legal Studies, and the actual prepa- 
ration of the draft will be in the hands of Professor Louis B. Sohn and 
Mr. R. R. Baxter, with the assistance of an Advisory Committee of prac- 
ticing lawyers and scholars. The members of the Committee are: Pro- 
fessor William W. Bishop, University of Michigan Law School; Arthur 
H. Dean, Esq., of the New York Bar; Professor Clyde Eagleton, New 
York University; Roger Fisher, Esq., of the District of Columbia Bar; 
Professor Philip C. Jessup, Columbia University Law School; Charles 
M. Spofford, Esq., of the New York Bar; and Professor Quincy Wright, 
University of Chicago. The Advisory Committee will hold its first meet- 
ing for the consideration of the draft during the spring of 1956. Further 
meetings of the Committee will take place in the autumn and winter of 
1956-57. 

The draft which is to be prepared by the Harvard Law School will 
revise, extend, and bring up to date the Draft Convention on the Responsi- 
bility of States for Damage Done in Their Territory to the Person or 
Property of Foreigners, prepared by the Harvard Research in International 
Law in 1929. This work does not represent a revival of the ‘‘Harvard 
Law School Research’’ as such, although it will, like the earlier text, con- 
sist of a draft convention accompanied by a commentary on each article, 
and will similarly be reviewed by an Advisory Committee. While the new 
work will naturally take the 1929 text into consideration, it is expected that 
the numerous developments which have taken place in international law 
over a quarter of a century will require far-reaching departures from the 
earlier text both as to the basic premises and substance. 

The new draft is not intended to be limited to the presentation of a 
distinctively American view of the subject. To this end, the advice and 
suggestions of foreign scholars will be solicited, and the Codification Divi- 
sion of the Legal Office of the United Nations Secretariat has undertaken 
to provide its assistance, especially as regards the collection of official mate- 
rial which might otherwise be difficult to obtain. 
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In the course of the seventh session of the International Law Commission 
in 1955, the Commission decided to begin its study of the subject of Re- 
sponsibility of States and appointed Mr. F. V. Garcia-Amador as special 
rapporteur for this subject. Mr. Garcia-Amador has been in contact with 
the work of the Harvard Law School as described above. 

Liane 
Secretary, International Law Commission 


27TH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law will hold its 27th session at The 
Hague from July 16 to August 11, 1956. In accordance with its usual 
practice, there will be three lecture periods in the mornings and one or two 
seminar periods on some afternoons during the session. Lectures will be 
delivered in either English or French, and translations in either language 
will be furnished to students whose knowledge of one or the other is not 
sufficient to enable them to follow the lectures. 

The program of lectures for the 1956 session includes a general course 
of 10 lectures on principles of public international law by Professor 
Gaetano Morelli of the University of Rome; and 5 lectures each on the 
following subjects: The Individual in International Law, by Professor G. 
Sperduti, of the University of Pisa; The Protection of Individuals in Inter- 
national Law, by Clive Parry, Lecturer in International Law, Downing 
College, Cambridge; The Protection of Private Property in International 
Law, by Rudolf L. Bindschedler, Privat-Docent in International Law at 
the University of Berne; New Aspects of the Problem of the Recognition 
of Governments, by His Excellency Noel Henry, French Minister at Well- 
ington, New Zealand; International Law and Federal Unions in Ancient 
Greece (5th-3rd centuries B.C.), by Professor G. Ténékidés of the Higher 
School of Political Science at Athens; Problems Confronting Sociological 
Enquiries concerning International Law, by Professor Julius Stone of the 
Faculty of Law of Sydney University; The Problem of the Protection of 
Indigenous Populations by the United Nations, by His Excellency Am- 
bassador F. van Langenhove, Permanent Belgian Delegate to the United 
Nations; The Portuguese View of Private International Law in Theory and 
Practice, by Taborda Ferreira, Member of the Lisbon Bar; The United 
Nations and Neutrality, by Professor Ch. Chaumont, of the Faculty of Law 
of the University of Nancy; The Revision of the San Francisco Charter, 
by Professor Emile Giraud of the Faculties of Law of France; Parlia- 
mentary Diplomacy, by Professor Philip C. Jessup of Columbia University, 
New York. 

Students who have regularly attended the general course of lectures and 
a certain number of other chosen lectures will receive a certificate of at- 
tendance. A diploma is awarded to those students who pass a written and 
oral examination at the end of the session. 

The Hague Academy has at its disposal a number of scholarships, for 
which applications must have been filed before April 1. The Curatorium of 
the Academy makes the final award of such scholarships. All applications 
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must be submitted by the applicants themselves to the Secretariat of the 
Academy and must be accompanied by written recommendations from 
professors of international law. 

Three special scholarships have been established on an annual basis, two 
in the name of Nicolas Politis and one in the name of Judge Alejandro 
Alvarez. In addition to scholarships awarded by the Academy, a number 
of governments and public and private institutions make it possible for 
members of their staffs or nationals of their countries to attend the Hague 
courses either through scholarships, subventions or some other forms of 
assistance. The governments of Denmark, Holland, France, Indonesia, 
Israel, Liberia, Luxembourg, Philippines, Saar, Sardinia, Spain, Syria, 
Vera Cruz, Vietnam, Western Germany and Yugoslavia participate 
in such assistance. 

The Universities of Belgrade, Birmingham, Hamburg, Havana, La Paz, 
Lyon and Ottawa, also give assistance to attendance at the Academy. 

Conditions for admission to the sessions of the Academy are not rigid, 
but all applications are subject to approval by the Executive Council of 
the Academy. Application forms may be secured from the Secretariat of 
the Academy, the Peace Palace, The Hague. 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAWj 


The 8th annual meeting of the Inter-American Academy of Comparative 
and International Law took place in Havana, Cuba, from February 27 
through March 10, 1956. The meetings took place in the Academy of 
Sciences and were attended by 101 registered students. 

Six courses were given as follows: ‘‘Problems of International Law 
Involved in the Interpretation and Amendment of the Charter of the 
United Nations’’ (in English), by Professor Quincy Wright of the Uni- 
versity of Chicago, President of the American Society of International 
Law; ‘‘The Crossroads of Justice’’ (in English), by Professor Hessel 
Yntema of the University of Michigan ; ‘‘ Revision of the Bustamante Code’’ 
(in English), by Professor William S. Barnes of Harvard University; 
**As sociedades de economia mista nos seus aspectos contemporaneos’’ (in 
Portuguese), by Professor Waldemar M. Ferreira of the University of Sao 
Paulo, Brazil; ‘‘Principios basicos del Derecho Electoral Contemporaneo’’ 
(in Spanish), by Professor Antonio Lancis of the University of Havana; 
and ‘‘Cooperacién procesal internacional: bases para su unificacién’’ (in 
Spanish), by Professor Niceto Aical4 Zamora of the University of Mexico. 
Each course consisted of five 50-minute lectures. 

The Academy grants a number of scholarships covering tuition fees and 
living expenses to persons from each of the Latin American countries and 
the United States. The registration fee is $25.00. Im order to be ad- 
mitted to the courses, students must be graduates or advanced students in 
law or in the political or social sciences. A knowledge of English and 
Spanish is essential to profitable attendance at the courses. 

Information concerning the Academy and its activities may be obtained 


from its Director, Dr. Ernesto Dihigo, Aguiar No. 556, La Habana, Cuba. 
E. H. F. 


JUDICIAL DECISIONS 


By Ouiver J. Lissitzyn 


Of the Board of Editors 


Foreign acts of state—confiscation—assets in the United States—use 
of trademarks—unfair competition 

Zwack v. Kraus Bros. & Co. 133 F. Supp. 929. 

U. S. Dist. Ct., S.D.N.Y., July 29, 1955. Palmieri, D. J. 


Defendart, a New York corporation, became in 1934 plaintiff’s exclusive 
distributing agent for the United States. Plaintiff was a Hungarian family 
partnership organized in 1840 and engaged in the manufacture and dis- 
tribution of liqueurs and cordials. In 1947 the agency agreement was 
extended until 1960. In 1948, members of plaintiff partnership were 
subjected to increasing pressure by the Hungarian Government, which of- 
fered to purchase plaintiff’s factory at a small fraction of its value. The 
partners finally offered to cede the business to the government in return 
for a job and a used car for one of them and a passport for another. The 
government delayed its reply, and the partner who wanted the passport, 
being in fear for his life, fled to Vienna. Subsequently the Hungarian 
Government purported to accept the offer but did not tender a passport. 
It took over the partners’ shares. The partner who fled warned defendant 
against doing further business with the nationalized Hungarian firm and 
demanded plaintiff’s funds in defendant’s hands. Upon refusal, the part- 
ner brought suit on behalf of the partnership, as authorized by Hungarian 
law, asking for an accounting, damages and injunctive relief against misuse 
of plaintiff’s trademarks, labels or distinctive bottle shapes and against 
unfair competition. 

Holding for plaintiff, the court said in part: 


The basic defense offered in this case can be stated as follows: Since 
the Hungarian State has acquired ownership of the partners’ shares in 
the firm J. Zwack & Co., this Court cannot pass upon and determine 
the validity, propriety or legality of the acts of the sovereign by which 
ownership was acquired... . 

I am well aware that the immunity from judicial review upon which 
the defendant so strenuously relies . . . pursuant to which the courts 
of one country are bound to abstain from sitting in judgment on the 
acts of another government done within its own territory, is a firmly 
entrenched principle. ... This principle, however, does not apply 
to the confiscatory acts of foreign governments when those acts purport 
to affect property which was not within the territorial jurisdiction of 
that government, unless a national policy of the United States Gov- 
ernment requires that extraterritorial effect be given. . . . That is the 
situation presented here. Since the property here involved was at all 
times within the United States and no national policy has been sug- 
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gested which would require this Court to give extraterritorial effect 
to the confiscation by the Hungarian Government, the way is clear to 
provide relief for the plaintiff... . 

If further authority were needed to afford relief to the plaintiff 
in this case, it can be found in Baglin v. Cusenier Co., 1911, 221 U. S. 
580 . . . which provides a rather striking factual counterpart to the 


case here. ... 

I turn now to the admissibility of certain documents offered by 
the defendant upon the trial. They purport to show that substantial 
surplus profits taxes, retroactively levied, were due and owing to the 
Hungarian Government ...; and that they were subsequently re- 
mitted as ‘‘counter-value’’ for the plaintiff’s ‘‘cession’’ of its enter- 
prise to the Hungarian Government. . . . The attempt by the defend- 
ant to set up the alleged surplus profits taxes . . . levied in 1950 for 
the period January 1, 1947, to October 31, 1948, as part of the 
‘‘counter-value’’ for the transfer of the plaintiff’s firm, impresses me 
as a form of bookkeeping legerdemain and contrary to the defendant’s 
position that the so-called cession of the plaintiff’s business to the 
Hungarian Government resulted from its acceptance of the offer. Nor 
can these retroactively levied and subsequently remitted taxes trans- 
form the nationalization of the plaintiff’s enterprise by the Hungarian 
Government from an act of confiscation into one of expropriation or 
one of purchase. Furthermore, I cannot regard these documents as 
admissible because, although they purport to be ex parte statements 
by Hungarian public officials, and assuming arguendo that they can 
be considered ‘‘ official records’’ within the meaning of Rule 44 of the 
Federal Rules of Civil Procedure, they do not constitute proof of the 
the truth of their contents. . 


The court went on to state that defendant conceded that the moneys ad- 
mittedly belonging to plaintiff were assets with a situs in the United States 
and that therefore the court had jurisdiction to deal with them. 

Nore: For recent Austrian and other foreign decisions denying extra- 
territorial effect to Hungarian confiscatory measures, see comment by I. 
Seidl-Hohenveldern in 4 Am. Jour. Comparative Law 242 (1955). 


Consular immunities—giving evidence in court—convention of 1951 
with Great Britain—maritime tort—seaman’s wages—law appli- 
cable 

Samap v. THE Ertivespank. 134 F. Supp. 529. 

U. 8. Dist. Ct., E.D.Va., Norfolk Div., Sept. 29, 1955. Hoffman, D. J. 


Libellant, a seaman of Pakistan nationality, signed aboard a British 
vessel in Calcutta, India. While the ship was in drydock in Newport 
News in the United States, he fell through a hatch and was badly injured. 
In an action for damages and for earned wages plus ‘‘waiting time,’’ the 
court held that the law applicable with respect to the tort was British law 
as the law of the flag, while the law applicable to the claim for wages was 
a United States statute, 46 U.S.C.A. §§ 596, 597; consequently, the deposit 
of earned wages by the master with the British Consul, in compliance with 
British law (which imposes a fine for non-compliance), did not exonerate 
owner from his duty to pay wages in accordance with American law and 
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did not prevent double recovery for ‘‘waiting time’’ under the statute. 
The court indicated that the British Consul ‘‘probably could not be classi- 
fied as agent of the vessel or seaman.’’ 

The court denied libellant’s motion to hold the British Consul and Vice 
Consul in contempt for refusing to answer certain questions when called 
as witnesses for respondents, saying in part: 


The British Consul and Vice-Consul were properly served with 
subpoenas. . . . At the end of the first day of trial, proctors for re- 
spondents requested the Court to recognize the Consul for his appear- 
ance in Court on the following morning. The Consul. . . had been 
present in Court during the entire day. The Consul at first refused 
to be recognized for his appearance and the Court, after fully ex- 
plaining to the Consul that the question of immunity from testifying 
was not presented at that time, reluctantly ordered the Consul to the 
custody of the United States Marshal in view of the Consul’s con- 
tinued refusal to appear in court on the following morning. The 
record indicates that, after an estimated six minutes, the Consul was 
called in chambers whereupon the Court went over, in detail, the 
provisions of the Consular Convention dated June 6, 1951, between 
the United States of America and the United Kingdom.’ . . . Within 
a matter of fifteen minutes the British Consul agreed to be recognized 
for his appearance in Court on the following day and was released. 

The next day the Consul and Vice-Consul were called as witnesses. 
After identifying themselves, they were asked certain questions re- 
lating to the wages, their visits to libellant at the hospital, ete. These 
questions the witnesses refused to answer, claiming immunity under 
the Consular Convention above stated. Proctor for libellant moved 
the Court to hold the witnesses in contempt. No like motion was 
made by proctors for respondents and, as the documentary evidence 
later developed, the witnesses could not have assisted libellant in any 
event. ... 

No advance request was made by the Consul to the Judge of this 
Court seeking relief from appearing as a witness, although it appears 
that in January, 1955, the Consul then knew that his testimony would 
be sought. There is nothing in the Consular Convention which ex- 
empts a Consul from responding to a subpoena. In fact, until the 
questions are propounded to the witness, it is impossible to determine 
whether immunity exists under Art. 10(4) which reads: 


‘*A consular officer or employee shall be entitled to refuse a 
request from the courts or authorities of the territory to produce 
any documents from his archives or other official papers or to give 
evidence relating to matters within the scope of his official duties. 
Such a request shall, however, be complied with in the interests 
of justice if, in the judgment of the consular officer or employee, 
it is possible to do so without prejudicing the interests of the 
sending state. A consular officer is also entitled to decline to give 
evidence as an expert witness with regard to the laws of the send- 
ing state.’’ 


Other than as hereinabove provided, a consular officer or employee 
may be required to give testimony in either a civil or criminal case. 


1U. 8. Treaties and Other International Acts Series, No. 2494. 
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How, then, is any court to determine whether the evidence relates to 
matters within the scope of official duties until the questions are 
propounded or, at least, until the matter is officially brought to the 
attention of the presiding judge in advance of trial, thereby enabling 
the court to convene counsel and explore the nature of the contem- 
plated inquiries? While there is no doubt but that the Consul was 
advised by one or more attorneys in this case as to the testimony 
sought, it is certainly not incumbent upon the court to examine the 
list of witnesses and to speculate as to the nature of their testimony. 

Letters were written by the Consul and Vice-Consul addressed to 
the Clerk of the Court in which it is stated that immunity was claimed. 
These letters were received by the Clerk on the afternoon of the 
first day of trial and not transmitted to the Judge until late that 
afternoon. Had the Consul requested the courtesy of an advance 
interview as to his status in this case, the Court would have been 
glad to have granted same after arranging for the presence of the 
interested attorneys. In the absence of permission from the Court 
to disregard the subpoena, any Consul must appear in answer thereto. 

The High Contracting Parties saw fit to place ‘‘Shipping’’ as a 
separate part of the Consular Convention. Art. 22 provides in part: 


‘The judicial authorities of the territory may, however, exercise 
any jurisdiction which they may possess under the law of the terri- 
tory with regard to disputes as to wages and contracts of service 
between the master and members of the crew.’’ 


Thus we note that the right to exercise jurisdiction as to wage dis- 
putes (partially involved in this case) is unquestioned. The British 
law on the subject of wages is, in certain respects, directly in conflict 
with our 46 U.S.C.A. §§ 596, 597. The master of a British vessel is 
required to pay over to the Consul the wages of a seaman left in a 
foreign port, yet the Consul is cloaked with apparent immunity from 
disclosing the details of such payment. How the interests of the send- 
ing state could be prejudiced in such a situation is unknown to the 
Court. It is also noted that the terms of the Consular Convention 
specify compliance by the Consul when, in the interest of justice it is 
possible to do so without prejudicing such interests, but this clause 
vests in the Consul the sole determination as to his course of action. 
Furthermore, Art. 27(2) of the Convention provides that where the 
consular officer is given the right to perform any functions, it is for 
the sending state to determine to what extent its consular officers shall 
exercise such right. 

It is apparently well settled that consular officers are entitled to 
such privileges and immunities as may be accorded to them by treaty, 
as where they are by convention exempted from compulsion to appear 
as witnesses in a court proceeding. . . . The Consular Convention in 
question grants such immunity under certain circumstances and it is 
not the function of any court to question the exercise of the discre- 
tionary judgment reserved to the Consul. In the absence of any pro- 
vision in the Convention removing the obligation of the Consul to re- 
spond to the subpoena, he has a duty to appear, but the propriety of 
his testifying in a matter within the scope of his official duties rests 
upon him. The Consul and Vice-Consul were accordingly entitled to 
immunity from testifying with respect to their official duties. .. . 


| 
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Sovereign immunity—state property—waiver—effect of foreign office 
certificate in courts of India 
InDIAN NatTionaL Co. Lrp. v. Maux All 
India Rep. 1955 Calcutta 491. 
India, High Court of Caleutta, April 22,1955. Bose, J. 


Fifty-one reels of cable were shipped from Hamburg to Jakarta on board 
a vessel which changed its course at the direction of its owner, the plaintiff, 
and proceeded to Calcutta, where the entire cargo was unloaded. The 
plaintiff filed a suit against the charterer for arrears alleged to be due on 
the hire of the vessel, and claimed a lien on all the goods on board the 
vessel. After the appointment of a receiver, petitioner, the Republic of 
Indonesia, claiming a paramount title to the reels of cable, applied in Feb- 
ruary, 1954, for leave to be examined pro interesse suo, for an order di- 
recting an inquiry to be made as to whether petitioner had ‘‘any and what 
interest’’ in these reels, and for direction that the receiver release and de- 
liver the reels to it. Petitioner’s assertion that it was a sovereign state 
recognized by India was admitted by the plaintiff. The court directed an 
inquiry into petitioner’s interest in the goods. On further application by 
petitioner, the court also ordered the issuance of letters of request for ex- 
amination of witnesses in Holland to prove petitioner’s title. 

Subsequently, in December, 1954, the Indonesian Embassy made a rep- 
resentation to the Minister of External Affairs of India to the effect that 
the goods in question, being the public property of petitioner, ‘‘were im- 
mune from the legal processes of the Courts in this country according to 
recognized principles of international law and comity of nations and re- 
quested the Government to recognize such claim to immunity.’’ The Min- 
istry of External Affairs thereupon sent a certificate to the Indonesian 
Embassy ‘‘stating that the Government of India accepted the contentions 
set forth in the said representation as true and the petitioner is entitled 
to the immunity as claimed.’’ 

In February, 1955, petitioner applied for an order granting it leave to 
take actual possession of, and remove, the reels of cable, notwithstanding 
the appointment of the receiver, and in the alternative for an order va- 
eating the appointment of the receiver and directing him to deliver the 
goods to petitioner. The goods in question were claimed by petitioner as 
its property, having been purchased by its Defense Ministry and consigned 
to its air force. Petitioner further claimed to be in constructive possession 
of the goods and entitled to their immediate actual possession. 

The court dismissed the new application, referring to several British 
cases and saying in part: 


In the case before me the Republic of Indonesia, by its application 
for leave to be examined pro interesse suo, came forward to establish 
its title to the 51 reels of cable . . . and also asked this Court to in- 
vestigate into the question of title of the Republic and this Court has 
ordered an inquiry as asked for, and has given certain directions as 
to costs of that application. 
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Further in order that the pro interesse proceedings may be effective, 
the petitioner applied for issue of Letters of Requests to examine wit- 
nesses in Holland to prove the title of the petitioner. A conditional 
order was made and the petitioner has complied with the condition 
and deposited Rs. 5,000/- with its solicitors. There cannot therefore 
be any doubt that the petitioner has submitted to the jurisdiction of 
this Court and has waived its privilege to claim immunity from the 
jurisdiction of this Court... . 

I am unable to treat the application for leave to be examined pro 
interesse suo, and for an inquiry, and the present application as two 
independent and distinct proceedings. The earlier application asked 
for inquiry as to title and for release of the goods after such inquiry, 
but the present application asks for release of the goods without any 
inquiry as to title of the petitioner. The object of the present appli- 
cation is to nullify the inquiry proceedings initiated by the earlier 
application for examination pro interesse suo... . 

It appears to me that the petitioner has waived its claim for im- 
munity by submitting to the jurisdiction of this Court and the peti- 
tioner cannot get any relief in this application. 


The court, nevertheless, went on to comment on plaintiff’s contention that 
even if the Republic of Indonesia had not submitted to the jurisdiction of 
the court, it could not get any relief without establishing ‘‘by proper 
evidence’’ a prima facie title to the goods, the certificate granted by the 
Government of India not being conclusive. After reviewing a number of 
British decisions, the court said in part: 


It thus appears that the Courts have spoken with divided voice on 
the question whether the declaration of a Sovereign State that any 
property belongs to it or is in its possession is conclusive or not. Simi- 
larly the decisions of the Courts on the point whether a certificate 
granted by the Government of the country testifying to matters or 
facts in relation to a Foreign Sovereign State other than as to its 
sovereign status, is conclusive or not as to such matters or facts have 
been far from uniform. 

It appears however to be the trend of modern decisions that mere 
assertion of a claim by a Foreign Sovereign to a property which is not 
admittedly vested in him or which is not in his possession cannot at- 
tract the principle of immunity from the legal processes of the Mu- 
nicipal Courts of the Country. 

It has been held that the doctrine of immunity does not extend to 
eases where the property is in the hands of a third person and the 
Foreign Sovereign has merely made a claim to it... . 

Now although it may be said that the petitioner is not in possession 
of the goods after they passed into the custody and possession of the 
Commissioners of the Port of Calcutta, the Bill of Lading annexed to 
the petition shows that it is the departments of the Government of 
Indonesia who are entitled to the delivery of the goods. A Bill of 
Lading is a document of title to the goods. 

It is therefore clear that the petitioner has made out on affidavits 
a somewhat prima facie case as to its claim to immunity from inter- 
ference by this Court with regard to the goods in question but as the 
petitioner has in my view submitted to the jurisdiction of this Court, 
the petitioner is not entitled to get any relief in this application. 

Some comment was made as to the nature of the Certificate which 
has been obtained in this case from the Government of India by the 
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petitioner but I do not think that such certificate obtained by means 
of correspondence between the Foreign Sovereign State and the Gov- 
ernment of this country can be described as a thing altogether un- 
known or irregular. .. . 


NoTEs 


Treaties—interpretation—U. Constitution—water rights—meaning 
of ‘‘country’’ and ‘‘government’’—treaty of 1944 with Mezxico— 
Senate resolution 


The Treaty of 1944 between the United States and Mexico concerning the 
Use of the Waters of the Rio Grande, 59 Stat. 1219, was construed by the 
U. S. Court of Appeals, 5th Circuit, as not creating or protecting or di- 
vesting property rights within the United States. The court indicated 
that a contrary construction, on the facts of the case, would bring the 
treaty in conflict with the due process clause of the Fifth Amendment to 
the U. S. Constitution, since certain persons would be divested of property 
rights, and that such a result should be avoided if possible. It found 
ample support for its conclusions in the language of the treaty, deeming 
it unnecessary, therefore, to discuss legislative history and other extrinsic 
materials beyond saying that there was nothing in them impelling to a 
different result, but added that any uncertainty would be dispelled by a 
provision in the Senate resolution of advice and consent. The court also 
construed the word ‘‘country’’ as used in certain portions of the treaty 
as referring to the two nations, the United States and Mexico, and the 
word ‘‘government’’ as ‘‘the political agency through which the sover- 
eignty of the nation is expressed and exercised.’’ Hidalgo County Water 
Control & Imp. Dist. v. Hedrick, 226 F.2d 1 (Sept. 30, 1955, rehearing 
denied Nov. 1, 1955). 


Diplomatic immunity from process—waiver—effect of institution of 
suit by sovereign 


In an action by the Republic of China to obtain accounting from its 
agents, the U. S. Court of Appeals, District of Columbia Circuit, affirmed 
denial of defendant’s motion to compel the attendance of the Chinese Am- 
bassador to give testimony, on the ground that there was no proper showing 
as to the necessity or nature of the testimony expected to be obtained. The 
court thought is unnecessary to decide whether the immunity of an ambas- 
sador from civil process is waived by the institution of a suit by his sover- 
eign. Pang Tsu Mow v. Republic of China, 225 F.2d 543 (June 30, 1955). 


Consular immunities—production of correspondence—validity of 
powers of attorney executed in Poland 


In Danisch v. Guardian Life Ins. Co. of America, 18 F.R.D. 77 (S.D.N.Y., 
June 15, 1955), the court refused to question the validity of powers of at- 
torney naming a Polish Consul in the United States as attorney in fact, 
which had been executed in Poland and authenticated by an American Vice 
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Consul in Warsaw, on mere suspicion that the powers were not voluntarily 
executed. It further refused to compel production of correspondence be- 
tween the attorneys retained by the Polish Consul and the Consular Di- 
vision of the Polish Embassy, holding such correspondence to be privileged ; 
but held that correspondence between plaintiffs in Poland and the Polish 
Consul in Chicago was not privileged unless intended to be transmitted to 
the attorneys retained by the Consul. 


Succession of international organizations—Pan American Union—Or- 
ganization of American States 


Ordering the payment to the Pan American Union of the residue of an 
estate under a will executed in 1943, the U. S. District Court for the Dis- 
trict of Columbia in part held on May 6, 1952: 


2. That the Council of the Organization of American States is in 
fact and at law the successor to the Governing Board of the Pan 
American Union, and that the Secretary General of the Organization 
of American States, in his capacity as Director of the Pan American 
Union, is in fact and at law the successor to the former Director Gen- 
eral of the Pan American Union. 

3. That the Secretary General of the Organization of American 
States, as legal representative of the Pan American Union, is autho- 
rized to sign or to appoint a representative to sign for him, a receipt 
on behalf of the Pan American Union for the undistributed part of 
the residue of the estate... . 


Pan American Union v. American Security and Trust Company, Civ. Ac- 
tion No. 1321-52, reported, with pleadings, in Inter-American Juridical 
Yearbook, 1950-1951, pp. 147, 151. 


Nature of functions of special representative to U.N. General Assembly 


The Supreme Court of Rhode Island, after extensive examination of the 
United Nations Charter and of United States legislation relating to partici- 
pation in the United Nations, rendered an opinion to the effect that designa- 
tion of the Governor of the State by the President of the United States as 
special representative of the United States to the General Assembly of the 
United Nations would be tantamount to appointment to an office under 
the Government of the United States, and consequently, under the State 
Constitution, would serve to vacate the office of the Governor. The court 
discussed at length the nature of the functions of a special representative 
to the General Assembly. Opinion to the Governor, 116 Atl.2d 474 (Aug. 
5, 1955). 


Enemy property—effect of failure of claimant to produce records con- 
structively held by foreign government—Switzerland 


In an action by a Swiss corporation to recover property seized as enemy 
owned, the United States Court of Appeals, District of Columbia Circuit, 
affirmed as modified an order dismissing complaint for plaintiff’s failure to 
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produce, pursuant to court order, certain records constructively seized by 
the Swiss Federal Attorney, even though such production might be contrary 
to Swiss law. Societe Internationale, etc., v. Brownell, 225 F.2d 532 (June 
30, 1955, rehearing in bane denied, Sept. 1, 1955). 

For other American cases on enemy property controls, see Opel v. Ueber- 
see Finanz Korporation, 225 F.2d 530 (Dist. Col. Cir., June 23, 1955); 
U. 8S. v. Algemene Kunstzijde Unie, N.V., 226 F.2d 115 (4th Cir., Sept. 19, 
1955) ; Rasmussen v. Brownell, 350 U.S. 806 (U.S.Sup.Ct., Oct. 10, 1955) ; 
Drews v. Eastern Sausage and Provision Co., 125 F.Supp. 289 (S.D.N.Y., 
Oct. 25, 1954) ; Hansen v. Brownell, 135 F.Supp. 117 (Dist.Col., Oct. 24, 
1955). 


International aviation—Warsaw Convention 


The Warsaw Convention, 49 Stat. 3000, was construed or discussed in 
Grey v. American Airlines, 227 F.2d 282 (2d Cir., Nov. 7, 1955) (meaning 
of ‘‘wilful misconduct’’; effect of failure to specify ‘‘agreed stopping 
places’’ in ticket) ; Salamon v. K.L.M., noted in 22 Jour. Air Law and Com- 
merce 353 (Sup.Ct. of N.Y., N.Y.County, April 1, 1955) (basis of liability; 
effect of failure to provide pressurized cabin allegedly causing subsequent 
death of passenger) ; Supine v. Compagnie Nationale Air France, noted in 
22 Jour. Air Law and Commerce 374 (U.S.Dist.Ct., E.D.N.Y., June 8, 
1955) (subpoena to produce airline documents to establish wilful mis- 
conduct). 


AMERICAN CASES ON NATIONALITY 


Naturalization. U.S. v. Shaughnessy, 134 F.Supp. 217 (S.D.N.Y., June 
14, 1954) (ineligibility after exemption from military service) ; Petition of 
Boubaris, 134 F.Supp. 613 (S.D.N.Y., Sept. 20, 1955) (eligibility of alien 
who served in armed forces after one year’s physical presence in U. 8S. sub- 
sequent to unlawful entry preceded by lawful entry); In re Kiseleff’s 
Petition, 135 F. Supp. 314 (S.D.N.Y., Oct. 25, 1955) (effect of order of 
deportation of seaman with five years’ service on American vessel before 
1950). 

Evidence. Casares-Moreno v. U. 8., 226 F.2d 873 (9th Cir., May 26, 
1955) (evidential weight of California birth certificate). 

Actions to declare citizenship or for habeas corpus—jurisdiction, pro- 
cedure and evidence. Jew May Lune v. Dulles, 226 F.2d 796 (9th Cir., 
May 13, 1955); Fok Sik Leung v. Dulles, 226 F.2d 74 (9th Cir., July 28, 
1955) ; Chin Chuck Ming v. Dulles, 225 F.2d 849 (9th Cir., Sept. 6, 1955) ; 
Ng Yip Yee v. Barber, 225 F.2d 707 (9th Cir., Sept. 8, 1955); Wong Kay 
Suey v. Brownell, 227 F.2d 41 (Dist.Col.Cir., Oct. 13, 1955); Garcia v. 
Del Guercio, 227 F.2d 327 (9th Cir., Nov. 9, 1955); U. 8S. v. Shaughnessy, 
133 F.Supp. 850 (S.D.N.Y., Aug. 8, 1955) ; Grauert v. Dulles, 133 F.Supp. 
836 (Dist.Col., Aug. 22, 1955); Delmore v. Brownell, 135 F.Supp. 470 
(D.N.J., Sept. 30, 1955) ; Petition of Gee Nay Wai, 135 F.Supp. 641 (N.D. 
Calif., S.D., Oct. 3, 1955) ; Yee Szet Foo v. Dulles, 18 F.R.D. 237 (S.D.N.Y., 
Oct. 11, 1955). 


‘ 
| 


440 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


Denaturalization. U.S. v. Anastasio, 226 F.2d 912 (3rd Cir., Sept. 19, 
1955, rehearing denied Nov. 16, 1955) (absence of fraud where government 
knew of defendant’s previous criminal record and illegal entry) ; U. 8. v. 
Genovese, 133 F.Supp. 820 (D.N.J., Aug. 16, 1955) (misrepresentations) ; 
U. 8. v. Montalbano, 134 F.Supp. 230 (E.D.Pa., Aug. 30, 1955) (misrepre- 
sentations and lack of good moral character); U. S. v. Vander Jagt, 135 
F.Supp. 676 (W.D.Mich., 8.D., Nov. 10, 1955) (lack of good moral char- 
acter). 

Expatriation. Gonzales v. Landon, 350 U. 8S. 920 (U.S.Sup.Ct., Dee. 12, 
1955) (standard of proof); Soccodato v. Dulles, 226 F.2d 243 (Dist. Col. 
Cir., June 30, 1955, rehearing in bane denied Oct. 4, 1955) (involuntary 
service in Italian Army and voting in Italian election) ; Serizawa v. Dulles, 
134 F.Supp. 713 (N.D.Calif., S.D., July 11, 1955) (failure to prove vol- 
untary character of service in Japanese Army or of voting in Japanese 
elections) ; Namba v. Dulles, 134 F.Supp. 633 (N.D.Calif., $.D., Aug. 4, 
1955) (involuntary service in Japanese Army) ; Hiroshi Okada v. Dulles, 
134 F.Supp. 183 (N.D.Calif., S.D., Sept. 16, 1955) (involuntary service 
in Japanese Army) ; Eelhart v. Dulles, 135 F.Supp. 12 (S.D.N.Y., Oct. 20, 
1955) (failure to prove voting in Netherlands). 


Sovereign immunity—lItalian courts—NATO treaty 


The Italian Court of Cassation (United Civil Sections) held the U. S. 
Department of the Army immune from suit in an action growing out of 
plaintiff’s employment at an American military base. Rejecting the view 
of the trial court that the U. S. Department of the Army lacked immunity 
because its functions in Italian territory in connection with the base were 
exercised without the properly accorded consent of the Italian state in the 
form of a treaty, the Court of Cassation found it unnecessary to decide 
whether the requisite consent of the territorial sovereign might be given 
in forms other than that of a ratified treaty, since the activity of the 
American base was within the contemplation of the North Atlantic Treaty 
ratified by Italy. Department of the Army v. Gori Savellini, Civ. No. 1841 
of 1954, April 14, 1955.1 


Treaties—effect of war—status of the Saar—state succession 


The Court of First Instance of Amsterdam, The Netherlands, held that 
Saar nationals were not entitled in The Netherlands to the benefits of the 
Hague Convention on Civil Procedure of 1905. The convention, the court 
said, ceased to apply as between Germany and The Netherlands as a re- 
sult of war. Subsequent revival of the convention by agreement between 
The Netherlands and the German Federal Government did not affect the 
Saar, since the latter is not part of the German Federal Republic; nor has 
France, entrusted with the conduct of the Saar’s foreign relations, declared 
the convention to be applicable to the Saar. There is no evidence, further- 
more, of any special agreement on the subject between the Saar and The 


1A copy of this decision was made available by Dr. Angelo Piero Sereni of the New 
York Bar. 
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Netherlands. Mrs. W. v. t.S., April 8, 1954, 2 Nederlands Tijdschrift voor 
Internationaal Recht 296 (with note). 


Status of Latvia—recognition—nationality—treaties—continutty of 
states 


The Landgericht of Duesseldorf, West Germany, held on February 18, 
1955, that former Latvian nationals were to be regarded as stateless in the 
British Zone of Occupation of Germany, the incorporation of Latvia into 
the U.S.S.R. having been recognized de jure by Germany in the treaty of 
January 10, 1941, concerning the German-Soviet frontier. 8 Neue Juris- 
tische Wochenschrift 1076. 


Incorporation of Lithuania into U.S.S.R.—walidity and effect—recog- 
nition by Netherlands—effect of German occupation 


The Court of First Instance of Rotterdam, The Netherlands, held that 
Soviet law and not old Lithuanian law governed the devolution of the es- 
tate of a Lithuanian who died in 1943 in Lithuania while that country was 
under German occupation. The court said that the Soviet Government in 
Lithuania set up in 1940, which substituted the Soviet Civil Code for the 
Lithuanian law previously in force, must be regarded as legitimate, since 
it was not for a Netherlands civil court to pass on the legality of the elec- 
tions in Lithuania which resulted in the entry of Lithuania into the 
U.S.S.R. The court also referred, without attaching decisive weight, to 
the de jure recognition of the U.S.S.R. by the Netherlands Government in 
exile in 1942. Such recognition, the court said, must be deemed to include 
recognition of the law by which Lithuania had been incorporated in the 
U.S.8.R. The fact of German occupation did not suffice to nullify or in- 
terrupt the continuity of Lithuania’s relation to the U.S.S.R. established 
in 1940. By a Soviet decree of 1940, the decedent, who did not manifest 
unwillingness, acquired Soviet nationality. Soviet law was thus his na- 
tional law as well as the law of his residence. A German occupation meas- 
ure purporting to reintroduce old Lithuanian law cannot be given effect 
since it was not recognized by the lawful—Soviet—Government of Lithu- 
ania. Lesser v. Rotterdamsche Bank, Dec. 30, 1953, 2 Nederlands Tijd- 
schrift voor Internationaal Recht 420 (with note). 


Belligerent occupation—effect of payment of debt under invalid ordi- 
nance—postwar status of Danzig 


The Court of Appeal of Amsterdam, The Netherlands, held that, although 
the only remaining manager of a Danzig bank, residing in London, being 
duly authorized by the postwar liquidator of the bank appointed by the 
Polish Government administering the territory of the former Free City of 
Danzig (such administration being recognized de facto by The Nether- 
lands), was entitled to institute proceedings to collect sums of money due 
to the bank, a Dutch bank with which the Danzig bank had a credit bal- 
ance in 1939 validly discharged its obligation in 1940 by transfer of the 
balance to the German Reichsbank under the compulsion of a German 
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occupation ordinance, even though the ordinance had been declared null 
and void by the Netherlands Government as contrary to international law. 
British and Polish Trade Bank A. G. v. N.V. Handelmaatschappij Albert 
de Bary & Co., June 17, 1954, 2 Nederlands Tijdschrift voor Internationaal 
Recht 298 (with note). 


Law of war—acts of underground resistance groups 


In 1945 during German occupation, a Dutch underground resistance 
group raided a coal merchant’s shop to obtain money which was urgently 
needed by the group. Failing to accomplish its purpose, the group with- 
drew. To cover the withdrawal, the leader fired a number of shots, one 
of which mortally wounded the merchant, who had resisted the raid. The 
Netherlands Military Court of Appeal acquitted the leader of the group, 
since his acts were permissible under the law of war. January 5, 1954, 
2 Nederlands Tijdschrift voor Internationaal Recht 301. 


Aerial intrusion for hostile purposes—effect of acting under orders— 
confiscation of intruding aircraft 


The text of a decision by which the Military Tribunal of the Supreme 
People’s Court of the People’s Republic of China found four officers of the 
United States Air Force guilty of ‘‘imperiling the security of our country 
and undermining the peaceful life of our people’’ through ‘‘intruding into 
China’s territorial air in the United States military planes to conduct 
harassing and provocative activities’’ was printed in The New York Times, 
May 31, 1955. Defendants were sentenced to deportation and the remains 
of the aircraft and equipment were confiscated. The Tribunal stated that 
in treating defendants ‘‘with leniency’’ it took into consideration ‘‘the 
fact that the defendants were only carrying out the orders of the United 
States military authorities and have all admitted their crimes and ex- 
pressed remorse.”’ 


Ed. Note: The above digest is based on a text broadcast by the Peiping 
Radio, as recorded in London and printed in the New York Times. Its 
inclusion does not mean that the JouRNAL accepts the facts as stated by the 
court. For the facts relating to the capture of the officers concerned while 
on combat missions during the Korean War, and their detention by the 
Chinese Communists, see letter of Dec. 7, 1954, from U. S. Representative 
Henry Cabot Lodge, Jr., to the U.N. Secretary General (U.N. Doe. A/2843) ; 
also letter of Dec. 4, 1954, of Ambassador Lodge (U.N. Doc. A/2830), and 
General Assembly Resolution 906 (IX) of Dee. 10, 1954 (U.N. Doce. 
A/2890, p. 56), declaring the detention of captured personnel of the U.N. 
Command a violation of the Korean Armistice Agreement and condemning 
as contrary to that Agreement ‘‘the trial and conviction of prisoners of 
war illegally detained after 25 September 1953.’’ (Reprinted in 21 Dept. 
of State Bulletin 931-935 (1954).) 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1951. Paris: Recueil 
Sirey, 1951. Tome I: pp. vi, 702; Tome II: pp. vi, 720 (Vols. 78 and 79 
of the whole series). Indexes. 


There were thirteen sets of lectures in 1951, varying greatly in length, 
not so much in quality, but certainly as much in subject-matter. Each 
volume contains an index in French and an index in English. 

Dr. Hans Wehberg returns to the Académie, in the first of the two vol- 
umes, with the title of his lectures stated as Interdiction du recours @ la 
force. Le principe et les problémes qui se posent. He shows that war was 
permitted by public law until the League of Nations, then considers the 
effects of the Kellogg Pact, the Stimson Doctrine and the Charter of the 
United Nations. He suggests that if there is now no right to make war, 
important legal consequences follow: annexation due to conquest is illegal, 
and boundary matters must be decided by the community of nations; an 
aggressor should not have any rights under the law of war and neutrality; 
international crimes can be committed; in general, decisions made in the 
past through the use of force must now be made by the community of 
nations. The lectures provide an interesting record of the development of 
the idea that war, and legal rights thereby obtained, can be limited by 
international law. 

For those interested in the development of commodity arrangements 
toward international organization, the story of coffee and sugar, Le Café 
et le Sucre au point de vue international, told by Professor Amzalak, of 
the Université Technique de Lisbonne, should be helpful and interesting. 
It is largely a factual record of economic history, with many details which 
would be difficult to find elsewhere, from which lessons can be learned as 
to the difficulty of establishing an international organization. 

Mr. Jan Hostie, well known in the United States, and at present described 
as ‘‘délégué permanent ad Genéve de l’Institut International pour l’Unifi- 
cation du Droit Privé de Rome et jurisconsulte de l’Organisation Mondiale 
de la Santé,’’ provides: us, out of his rich experience, a constructive study 
of international commercial transport. While it will be of interest more 
particularly to international private lawyers, it raises the question again 
whether international public law can be distinguished from international 
private law. It is too compact and far-ranging even to be summarized 
here, but is recommended to readers as a study in the development of a 
field of international law. The documentation is thorough—cases, statutes, 
conventions; it is also a valuable historical record. 

Professor Bruno Paradisi, of the universities of Naples and Siena, gave 
a short discourse on the subject: L’Amitié internationale; Les phases cri- 
tiques de son ancienne histoire. It is an erudite study, of antiquarian 
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character. This reviewer was unable to find a technical significance to 
the word ‘‘amity,’’ which the author appears to regard as a formal insti- 
tution of the ancient world. 

Aspects récents de la succession d’états was the subject surveyed by 
Professor E. J. Castrén, of the University of Helsinki. He prefers the 
term ‘‘state succession’’ (succession juridique internationale) to ‘‘succes- 
sion of states’’ (succession d’états), as covering all subjects of international 
law, and not merely states. After a chapter devoted to definition and an- 
other to history, the following chapters deal with the relation of his sub- 
ject to treaties, public property, public debts, and the population. He 
finds judicial decisions of little help (p. 403; he cites only one case), but 
surveys widely and carefully the various theories in the literature of the 
subject. An extensive bibliography is printed with his lectures. 

Dr. Ivan Kerno, who was at the time of these lectures Assistant Secre- 
tary General in Charge of Legal Affairs in the Secretariat of the United 
Nations, gives a very practical discussion of the International Court of 
Justice in its relation to the United Nations. He discusses judgments and 
advisory opinions, and notes that they are differentiated by the Court in 
that the opinions do not require the consent of the states concerned to allow 
the Court to act. By 1951 the Court had interpreted fourteen articles of 
the Charter. Part II of his discourse relates to the administration of the 
activity of the Court and contains many details as to practice not easily 
found elsewhere. 

Mme. Bastid (née Suzanne Basdevant) explains that her study of La 
Jurisprudence de la Cour Internationale de Justice is in the French sense 
of the word, that is, systematic examination of precedents, which is of 
great importance even if the Court is not bound by stare decisis. She dis- 
cusses contentious cases, where jurisdiction depends on consent of the 
parties; unilateral application; the ways in which acceptance of jurisdic- 
tion is established; requests for interpretation of judgments; provisional 
measures. In regard to advisory opinions, she considers the charges of 
incompetence of the General Assembly because of the political nature of 
the question, or because of lack of consent of the parties. Later sections 
take up the law applied by the Court, interpretation of the Charter, legal 
persons, especially the United Nations, pacific settlement of disputes and, 
in outline form, responsibility of states. The points presented are derived 
from the opinions of the Court. 

The second volume for 1951 begins with a survey of ‘‘The Progress of 
International Law during the Past Forty Years,’’ by Charles Fenwick, 
which may be regarded as the broad survey of general principles usually 
provided at the Académie, though rather more brief, occupying only 
seventy pages. A great deal, however, is packed into those pages. The 
theme is ‘‘How far we have advanced!’’ The treatment is suggestive 
rather than authoritative; there are no footnotes. 

Advance has been made, says Dr. Fenwick, over the Hague Conference 
of 1907 in that we recognize the judgment of the international community 
as taking priority over the judgment of an individual state (p. 8); in that 
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collective security has now become the keystone of the arch of international 
law ; states cannot stand aside neutral and watch crimes being committed, 
for an attack upon one is an attack on all; title is not to be acquired through 
conquest; responsibility is accepted for colonial and backward peoples and 
there is greater decency in economic conflicts. While much of this advance 
is difficult to maintain in practice, most states now accept as foundations 
of international law principles which they regarded as utopian forty years 
ago. 

In a more questioning tone, Dr. Fenwick considers briefly a number of 
topics: relation of international law to municipal law; membership, in- 
cluding self-determination, which is generally accepted though we do not 
yet know how to apply it; recognition; regionalism; responsibility, as to 
which he says there are many unanswered questions; treaties; pacific settle- 
ment of disputes; and, reluctantly, the law of war. A final chapter con- 
siders the future of international law, which must be based on conviction 
that more is to be gained through the use of co-operation than through 
the use of force. 

René Cassin, an excellent authority on the subject, lectured on the 
Declaration Universelle et la mise en oeuvre des droits de l’homme. In 
the first part of his discourse, he traces the development of the Universal 
Bill of Rights to its adoption on December 10, 1948; in the second part he 
studies in detail the proposed Covenant and its implementation. His work 
is well organized, clearly presented, and adequately documented. It is in- 
teresting to compare what he says with the subsequent treatment of the 
Covenant. 

The North Atlantic Treaty of 1949 is the subject of Professor A. L. 
Goodhart, a remarkable American who went to Cambridge for his law de- 
gree and then became Professor of Jurisprudence at Oxford; he is also a 
Vice President of the International Law Association. He is concerned 
with the relation of the North Atlantic Treaty to the United Nations and 
deals with the problem through interpretation of the Charter, with inter- 
esting comments on how it should be interpreted: its purpose is to maintain 
peace and security; it must be interpreted so as to enable it to fulfill its 
functions; the powers not given to the United Nations remain in the Mem- 
ber States; where authority is concurrent, precedence should be given to 
the central body. Therefore an interpretation should be favored which 
gives advantage to the United Nations and disadvantage to an aggressor. 
Members have a duty to oppose aggression, and NATO is no more than an 
agreement to oppose aggression in a measure already obligatory on them 
as U.N. Members. The text is concise, and contains more factual material 
than is here indicated. 

Professor E. Giraud, who was a legal adviser in the League of Nations 
and a member of the Legal Department of the Secretariat of the United 
Nations, had as his subject Le Secrétariat des Institutions internationales. 
He is interested in the political question of how a secretariat should be or- 
ganized, rather than in legal aspects. He speaks from first-hand knowledge 
and has no hesitation in speaking his views or in characterizing persons. 
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He covers the subject in detail, and his contribution should be useful to 
anyone working in, or desiring to work in, an international organization. 

J. Andrassy, Professor of Law at Zagreb University, chose for his sub- 
ject Les Relations Internationales de Voisinage. His presentation is in two 
parts: the international law of voisinage (How should this be translated ? 
neighborhood? propinquity? common frontiers?); and the regulation of 
neighborly relations. As to the former, he affirms that international law 
forbids a state to do in its own territory things which would do serious 
harm to another state. He illustrates with the Trail Smelter Case, inter- 
national rivers, and in other ways. In view of A- and H-bomb explosions, 
the effects of which may reach all over the world, one would wonder whether 
this rule should be limited to contiguous areas. Part II surveys, quite 
interestingly, many of the types of problems which may arise between ad- 
joining states and the methods by which they have been handled. What- 
ever the law may be, Professor Andrassy has presented many situations of 
the type with which international law has to deal, and grouped them into 
a particular field of study. 

The last of the lectures in this volume, The Law of International Pay- 
ments, is by Walther Hug, a Swiss professor who writes on this difficult 
subject in such a way as to be understandable even to this reviewer, for 
whom it is an esoteric field. He points out the difference between the time 
of Jéze’s lectures twenty-five years ago and the problem with which we 
have to deal today due to governmental controls. He finds his subject 
hard to define, but puts it thus: payments ‘‘effected between persons sub- 
ject to different legal systems.’’ He regards the field as international pub- 
lic law as well as international private law because of governmental con- 
trols. There are almost two hundred pages of useful factual material and 
explanation concerning exchange control laws and regulations, and the 


European Payments Union. 
CLYDE EAGLETON 


Epitor’s Note: Space does not permit review of the volumes issued by 
the Académie de Droit International between 1938 and 1950, but for the 
convenience of readers the subjects therein treated are listed as follows: 


1939, Vol. I (67): René Dollot, Essai sur la neutralité permanente ; 
Theodore Ruyssen, Les caractéres sociologiques de la communauté hu- 
maine; Baron Michel de Taube, L’apport de Byzance au développement 
du droit international occidental; B. A. Wortley, Problémes soulévés en 
droit international privé par la législation sur l’expropriation; Camilo 
Barcia Trelles, Fernando Vazquez de Menchaca (1512-1569) ; Roger Pi- 
eard, Les ententes, libres ou obligatoires, de producteurs sur le plan na- 

 tronal et sur le plan international. 

1939, Vol. II (68): René Dupuis, Apercu des relations internationales 
en Europe de Charlemagne a nos jours; Ulrich Scheuner, L’influence du 
droit interne sur la formation du droit international; G. Cohn, La théorie 
de la responsabilité internationale; M. A. Heilperin, La Coopération 
économique internationale et la sécurité collective; R. Ago, Le délit in- 
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ternational; R. Sandiford, Evolution du droit de la guerre maritime et 
aérienne. 

1939, Vol. III (69): H. Lewald, Régles générales des conflits de lois; 
E. A. Walsh, L’évolution de la diplomatie aux Etats-Unis; Jean Hostie, 
Contribution de la Cour Supréme des Etats-Unis au développement du 
droit des gens; Milorad Straznicky, Jurisprudence de la Cour Supréme 
de Plébiscite du Bassin de la Sarre; C. W. Jenks, Les instruments inter- 
nationaux caractére collecttf. 

1947, Vol. 1 (70): H. Lauterpacht, The International Protection of 
Human Rights; G. Kaeckenbeeck, La Charte de San Francisco dans ses 
rapports avec droit international; M. Bourquin, Pouvoir scientifique et 
droit international ; S. Krylov, Les notions principales du droit de guerre 
(La doctrine soviétique du droit international) ; H. Donnedieu de Vabres, 
Le procés de Nuremberg devant les principes modernes du droit pénal 
international. 

1947, Vol. II (71): B. A. Wortley, The general principles of private 
international law from the English viewpoint; W. E. Rappard, Vues 
rétrospectives sur la Société des Nations; J. M. Yepes, Les accords ré- 
gionauz et le droit international; F. M. van Asbeck, Le statut actuel des 
pays non autonomes d’outre-mer; E. Pépin, Le droit aérien. 

1948, Vol. I (72): H. Batiffol, Les tendances doctrinales actuelles en 
droit international privé; C. Gutt, Les accords de Bretton Woods et les 
stitutions qui en sont issues; P. Bastid, La Révolution de 1848 et le 
droit international ; E. W. Keeton, Exterritoriality in international and 
comparative law; A. Gardot, Le droit de la guerre dans l’oeuvre des capi- 
taines francais du XVI® siécle; J. B. Whitton, Propaganda and interna- 
tional law. 

1948, Vol. II (73): E. Reut-Nicolussi, Displaced persons and interna- 
tional law; A. Sereni, La représentation en droit international; Ch. 
Rousseau, L’indépendance de l’état dans l’ordre international; G. G. 
Fitzmaurice, The juridical clauses of the peace treaties; G. Salvioli, La 
régle de droit international; Yuen-li Liang, Le développement et la codi- 
fication du droit international. 

1949, Vol. I (74): A. Siegfried, The international canals and the great 
sea routes of the world; P. Arminjon, The complez legal systems and the 
conflicts of law and of jurisdiction to which they give rise; P. Guggen- 
heim, The validity and the nullity of international legal acts; A. N. 
Makarov, General Rules of the Laws of Nationality; G. H. C. Boden- 
hausen, Current problems of international law relating to industrial, 
literary, and artistic property; G. Balladore Pallieri, The making of 
treaties in present day international practice; L. Preuss, Article 2, par. 7 
of the United Nations Charter and Matters of Domestic Jurisdiction; 
W. B. Cowles, International law as applied between subdivisions of 
federations. 

1949, Vol. II (75): W. Komarnicki, La définition de l’agresseur dans 
le droit international moderne; R. Dollot, Le droit international des es- 
paces polaires; H. P. de Vries, L’évolution récente du droit international 
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privé aux Etats-Unis; R. Monaco, Les conventions entre belligérants; E. 
Balogh, La paix mondiale et le probléme des réfugiés; R. Y. Jennings, 
Quelques aspects du droit international aérien; L. Milliot, La conception 
de l’état et de l’ordre légal dans I’Islam. 


Vélkerrecht. 3rd ed. By Alfred Verdross. Vienna: Springer Verlag, 
1955. pp. xx, 546. $10.95. 


This writer has given an extensive review of the second edition of this 
work (in this Journau, Vol. 45, 1951, pp. 392-394). The third edition 
is, to a great extent, rewritten and enlarged, although it was necessary, 
on the other hand, to restrict philosophical discussions and the criticism 
of other writers in order not to make the work too voluminous. The 
chapters dealing with the U.N. Assembly and Security Council are en- 
larged. Completely new chapters have been added, dealing with theoreti- 
eal problems such as the basic norm of international law or the relations 
between international and municipal law, the principles of bona fides and 
of effectivity, or with new developments such as supranational organs, 
protection of war victims, coercive measures on the basis of a resolution 
of the U.N. General Assembly. A careful reading also reveals many 
changes in detail. 

In general, the basis and the methods are the same as in the second 
edition. The author emphasizes that the United Nations is only a super- 
structure, that today also the general international law remains basic. 
He states that the present edition is published at a time when not only 
certain states, but also certain writers, are willing to sacrifice international 
law in favor of power politics. He earnestly warns against this trend: 
Never will a peaceful living together of nations be possible without the 
recognition of an international legal order. 

Your reviewer is convinced that this treatise is not only the best treatise 
on international law in German, but also one of the very best in any 
language. The completeness, the strictly legal reasoning, the clarity and 
precision, the vast knowledge, the independent judgment, the literary 
qualities, the wealth of new and original ideas, everything proves that 
this volume is the work of a man who is a master in the science of inter- 


national law. 
JosEF L. Kunz 


A Concise History of the Law of Nations. Rev. ed. By Arthur Nussbaum. 
New York: Macmillan Company, 1954. pp. xxi, 376. 


The second edition of Professor Nussbaum’s well-known work devotes 
a larger part to the practice of states, whereas the first edition was pri- 
marily a history of the doctrine of international law. The book is good, 
by and large; the bibliography is valuable. But this reviewer does not 
agree with some statements of the author concerning particular problems 
of international law, nor is he always in accord with the author’s exposé 
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of a particular writer. This reviewer emphatically rejects the hints of 
the author that the Austria-Hungary of 1914 may have been an aggressor. 
Anyone who knows history must know the long-standing subversive ac- 
tivities of the former Serbia; and Sir Winston Churchill now tells us that 
the complete destruction of Austria-Hungary was a tragedy not only for 
the peoples of that Empire, but also for Europe. 

There are some more fundamental points of criticism. The book starts 
with antiquity; but, as Judge Max Huber recently wrote, developments 
prior to the end of the Middle Ages have no historical connection with 
our present-day international law. On the other hand, the book not only 
ends in a general way with 1939, but the author does not bring out 1914 as 
the decisive date of change, the point from which ‘‘classic’’ international 
law tends to become ‘‘new’’ international law. The author states that 
a real development of international law dates only from the second half 
of the nineteenth century. But even this development was wholly within 
the framework of ‘‘classic’’ international law. After 1914 we see ideas 
and positive attempts which prior to that date would have been un- 
thinkable. 

Although our international law dates only from the beginning of so- 
ealled modern times, its history must go back to the Middle Ages. For 
our present-day ‘‘international community”’ is the historical successor of 
the Respublica Christiana; our present-day international law became neces- 
sary as a substitute for the lost unity. It seems to this reviewer that 
Professor Nussbaum views international law, as it was in fact developed 
—hardly more than a veiled international anarchy—as something good per 
se. Otherwise, why should he report on the forces making for union under 
the title: ‘‘Barriers to International Law’’? It is this approach which 
explains the author’s stand vis-i-vis the Spanish School of International 
Law. He, obviously, has little love for the achievements of Catholic Spain. 
What he says about the Spain of the Golden Century and for the stand 
of Spanish writers in favor of a ‘‘theocratic system’’ urgently needs re- 
vision. There is also no question of the ‘‘superiority’’ of the Spanish 
School over Grotius. It is a fact that the Spanish School was the first to 
try to lay the foundations of international law. Suarez fully recognized 
that the new situation of single sovereign states is definitive, but he tried 
to save something of the old Catholic concept of the unity of mankind. 
The fact that the Spanish School failed in this attempt and that the de- 
velopment went in the direction of more or less international anarchy, 
from which we now desperately try to go back to some unity, is not proof 
that the Spanish Fathers were wrong, just as the failure to reach some 
union in Western Europe is no proof that Jean Monnet is wrong. The im- 
portance of the Spanish School is recognized by the best writers, e.g., 
Alfred Verdross. It is probably in connection with the author’s stand 
with regard to the Spanish School that he has embarked on an unusually 
violent attack against the late Professor James Brown Scott, an attack 
which, in this writer’s judgment, goes too far. 

Joser L. Kunz 


450 THE AMERICAN JOURNAL OF INTERNATIONAL LAW  [Vol. 50 


Annuaire de l’Institut de Droit International. Vol. 45. Session d’Aix-en- 
Provence, 1954. Basel: Verlag fiir Recht und Gesellschaft, 1954. Tome 
I: pp. 569; Tome II: pp. lxxvi, 406. Paper, Sw. Fr. 90; bound, Sw. 
Fr. 100. 


These handsomely printed volumes record in French the preparatory 
work and the proceedings of the 46th session of the Institut de Droit 
International held at Aix-en-Provence in the spring of 1954. Since the 
second World War, the Institut has gradually recovered from the grievous 
loss of many distinguished international lawyers who composed its mem- 
bership and added a large number of comparatively younger men. Of 
its present forty-nine Associates, only two were elected before 1939. The 
session at Aix was attended by seventy-six Members and Associates, an 
improvement over previous postwar sessions. 

The Institut adopted resolutions on the following topics at the Aix 
session: Study of Amendments to be made in the Statute of the Inter- 
national Court of Justice; The Determination of the ‘‘Reserved Domain”’ 
and Its Effects; Immunity of Foreign States from Jurisdiction and Meas- 
ures of Execution; and Revenue Laws in Private International Law. 
The preparatory materials and proceedings of the Institut enrich our 
knowledge on these subjects. 

These volumes also contain perceptive analyses of topics to be dealt 
with at later sessions of the Institut: The Local Remedies Rule; the Dis- 
tinction between the Territorial Seas and Inland Waters; The Interpreta- 
tion of Treaties; Consequences of Diverse Nationality of Spouses on Effect 
of Marriage and Conditions of Divorce; Judicial Recourse from Decisions 
of International Organs; The Elaboration of a Model Clause for Com- 
pulsory Jurisdiction of the International Court of Justice. There is also 
a brief report presented by H. Lauterpacht, J. P. A. Francois and the 
late Frederic R. Coudert looking towards the Revision of the Laws of War. 

The Institut de Droit International has made distinguished contributions 
to the development of international law since its organization in 1873. 
It is a pleasure to record that it is demonstrating renewed vitality and 


is embarking on promising new undertakings. 
HERBERT W. Brices 


Tratados Internacionales. Vol. I. Tegucigalpa, Honduras: Secretaria de 
Relaciones Exteriores, 1954. pp. 524. 


This is the first volume of a collection of treaties and other acts con- 
cerning or concluded by Honduras. This volume carries, first, interna- 
tional treaties or acts during the colonial period, from the famous Bull of 
Pope Alexander VI (1493) up to the Spanish-British Treaty of Madrid 
of 1814. It then gives the Acts during the first period of independence, 
from the Plan of Iguala (1821), the Panama treaties of 1826, the period 
of the Central American Confederation up to its dissolution. Finally, 
this volume contains the bilateral treaties concluded between Honduras and 


Costa Rica during the period from 1839 to 1904. 
JosEF L. Kunz 
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International Conflict and Collective Security. By Willard N. Hogan. 
Lexington: University of Kentucky Press, 1955. pp. ix, 202. Index. 
$3.50. 


Professor Hogan presents briefly and effectively a ‘‘case study of the 
‘principle of concern’ . . . as it has developed since the first World War’”’ 
(p. vii). This principle he defines as ‘‘a recognition that conflict among 
the members of a group affects the entire group and that a unilateral 
resort to violence against any member constitutes an offense against all 
members’’ (p. 1). ‘‘Analysis of the record,’’ he says (p. 3), ‘‘reveals a 
general acceptance in the drafting of the League Covenant, an immediate 
movement toward restriction and limitation, a period of modified applica- 
tion beginning in 1925, a disintegration during the 1930’s, and a reaffirma- 
tion with the establishment of the United Nations.’’ Retreat from general 
acceptance was signalized by frustration of the hope for universal mem- 
bership of the League (pp. 13-22), interpretations incompatible with the 
implications of full acceptance (pp. 23-36), invocation of principles of 
traditional neutrality (pp. 37-42), and abandonment of attempts ‘‘to 
develop the League system in the direction of complete and universal 
guarantees’’ (pp. 42-57). Modified application began with the Locarno 
Agreements (pp. 59-71), which were believed by a British authority on 
disarmament to have begun ‘‘the demilitarization of human society’’ (p. 
69), and was further manifested in the Pact of Paris (pp. 80-91), which 
was declared by an American authority to have ‘‘ended neutrality’’ (p. 
86). The Stimson doctrine of non-recognition (pp. 91-100), in line with 
the same trend, represented ‘‘an attempt to restrain aggression without the 
use of forcible means’’ (p. 99). The phase of disintegration began with 
the Japanese rejection of the Lytton Report (p. 113) and continued with 
the failure of sanctions in the Italo-Ethiopian conflict (pp. 122-143) and 
the de facto revision of the Covenant (pp. 143-161) immediately before 
the outbreak of the second World War. The principle of concern was 
vigorously reaffirmed in the Charter of the United Nations (p. 165). ‘‘The 
record of the United Nations in its first eight years’’ is believed by the 
author to have been ‘‘one of response, not withdrawal, in the face of 
challenge’’ (p. 188). It is inferred that he does not expect a repetition of 
the cycle he traces of ‘‘limitation, modified application, and disintegra- 


tion’’ (p. 187). 
TuRLINGTON 


The Court of Justice of the European Coal and Steel Community. By 
D. G. Valentine. The Hague: Martinus Nijhoff; London: Batsford, 
1955. pp. xii, 274. Gld. 12.50; 25 s. 


The Court of Justice of the European Coal and Steel Community is 
unique among legal institutions of the world. As the first international 
tribunal hearing appeals from administrative decisions of a supra-national 
body, it is quite a different institution from any we have known up to now. 
It is regional rather than global; it is supra-national rather than interna- 
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tional ; its task is not the administration of the traditional corpus of inter- 
national law, but the creation of a new body of law; it is a controlling 
board concerned with administrative law, yet it exercises disciplinary 
powers and even administers criminal law; it tests the decisions of the 
other organs of the Community not only by the criterion of legality under 
procedural law but also that of appropriateness. It is an organization 
with a very great appeal and it has been conceived in a masterly fashion. 
The fact that the leading continental Powers have submitted to its juris- 
diction is a decisive step towards the integration of Europe. 

The treaty establishing the European Coal and Steel Community, signed 
on April 18, 1951, created four supra-national organs. The High Au- 
thority, as the executive organ, was given wide powers in the economic 
sphere, since its task was nothing less than the creation and maintenance 
of a common market for coal and steel. The Council of Ministers and the 
Assembly were designed to limit and counterbalance the power of the 
High Authority. The fourth—the Court—is the most remarkable of the 
four organs and may yet prove to be the most important, for its functions 
are ‘‘to ensure the Rule of Law in the interpretation and application of 
the Treaty.’’ (Art. 31.) 

The necessity of subjecting the High Authority to judicial control was 
recognized from the first in the drafting of the treaty. But the problem 
was to set up a body to control the legality of the acts of the High Authority 
without lessening that Authority’s liberty of action or its responsibility, 
and to avoid substituting the Court as the central administrative organ. 
This, of course, is the basic problem in any system of administrative law. 
The solution of this problem, however, is rendered more difficult in the 
ease of the European Coal and Steel Community because the treaty sets 
out the principles that are to govern the economic management of the 
Community. This implies that inevitably the Court, when deciding if the 
treaty has been violated, must be led into the realm of economics and 
away from that of strict law. Because the decisions of the High Authority 
are subordinated by the express provisions of the treaty to the appraisal 
of the existence of situations of an economic nature, the examination by 
the Court of the legality of the decisions taken by the High Authority 
would lead it to become judge of how far these decisions are well founded 
in fact. The attempt to solve this difficulty led the drafters to confine the 
Court to judging the legality of acts upon the limited grounds that have 
been set out in Article 33 of the treaty. This section apparently at- 
tributes finality to administrative findings of fact. But if the High Au- 
thority draws certain ‘‘conclusions from economic facts and circum- 
stances,’’ such conclusions can be reviewed by the Court if it is alleged 
that the High Authority has ‘‘misused its powers’’ or ‘‘misinterpreted 
the Treaty.’’ The crucial provisions of the treaty, then, are those dealing 
with grounds of appeal, and it is with the problem of jurisdiction that 
this book is largely concerned. 

Although the literature on the Schuman Plan itself is already approach- 
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ing Gargantuan dimensions,’ this is the first treatise in English on the 
Court of Justice. Even so, it may be argued that such a book is premature. 
It is at least a novelty in legal scholarship to write a book on a court which 
had at that time never handed down a decision,? so that there were no 
precedents to be cited.* By necessity such a book tends to become a mere 
textual exegesis of a constitutional document, a dissection of a skeleton 
without flesh. The difficulty is compounded here because the discussions 
and deliberations which produced the document itself are unavailable. 
Because no record of the travaux préparatoires of the treaty is accessible, 
the author was forced to resort almost exclusively to the ratification debates. 
These he treats at some length because of the widespread divergences in 
interpretation revealed in the six national parliaments which finally ratified 
the treaty. 

The textual method of analysis is, of course, least rewarding in the 
discussion of powers and most rewarding in considering procedure. The 
procedure of the Court in many of its features is modeled on that of the 
International Court of Justice at The Hague. But the latter served only 
partly as a precedent and it is the differences between the two institutions 
which are the most revealing. 

The number of judges is far smaller (7 instead of 15) mainly by reason 
of the geographical limitation of the competence of the Court and the 
similarity between the cultural backgrounds of Member States. More 
important is the absence of any provision for the appointment of ad hoc 
judges in cases in which a Member State, which is a party in proceedings 
before the Court, is not represented on the bench by a judge possessing 
its nationality. This marks a great advance over the procedure of the 
International Court of Justice since it invests the Court with the aura of 
adjudication rather than arbitration. 

To ensure the independence of the judges (in the face of their need for 
reappointment at the end of a six-year term), they are forbidden by their 
oath to disclose their vote or opinion even towards the authorities of the 
state of which they are nationals. This secrecy of deliberation is required 
by Article 29, which prevents the publication of dissenting opinions, such 
as are permitted in the International Court at The Hague. Thus it would 
seem to be impossible for any government to discover whether its ap- 
pointed judge has voted for a certain decision or whether he voted against 
it and was overruled. The prohibition of dissenting opinions is the most 
singular feature of the Court’s procedure and the one which strikes the 

1 The bulk of this literature is in French and German periodicals. Significant articles 
on legal aspects of the Schuman Plan in American periodicals are the following: Me- 
Kesson, ‘‘The Schuman Plan,’’ 67 Pol. Sci. Q. 18 (1952); Bebr, ‘‘The European Coal 
and Steel Community: A Political and Legal Innovation,’’ 63 Yale L. J. 1 (1953); 
Vernon, ‘‘The Schuman Plan: Sovereign Powers of the European Coal and Steel Com- 
munity,’’ 47 A. J. I. L. 183 (1953); Stein, ‘‘The European Coal and Steel Community: 
The Beginning of Its Judicial Process,’’ 55 Col. L. Rev. 985 (1955). 

2 Since the writing of this book the Court has handed down several decisions. 

%To be sure the author does discuss certain pending cases, but in view of their 
pendency any comment upon the legal validity of the appeals would clearly have been 
out of place. 
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strangest note to one trained in the common law, for the only single- 
opinion tribunal in the English-speaking world is the Judicial Committee 
of the Privy Council. Since the single-opinion rule tends to produce 
lowest-common-denominator judgments, we may expect the decisions of the 
ECSC Court to be even more colorless than those of the 1.C.J. 

The most important procedural difference between the two courts, how- 
ever, concerns locus standi. Unlike the procedure before the I.C.J., where 
only sovereign states can be parties to a dispute, before this Court indi- 
vidual enterprises and associations within the coal and steel industries of 
the Member States can appear as litigants. The appellant can be a Member 
State or any of the national enterprises and associations referred to in the 
treaty if the decision appealed against concerns it or if it is affected by 
the alleged misuse of power. 

Thus the competence of the Court, ratione personae, is wider than that 
of the I.C.J., in that not only states but also different organs of the Com- 
munity and industrial enterprises may be parties in contentious proceed- 
ings before it. The relatively narrow competence of the Court, ratione 
materiae, on the other hand, makes it unlikely that its body of case law 
will ever make a substantial contribution to the development of interna- 
tional law. We should study the ECSC Court for the same reason we 
study any administratve tribunal, not for the substance of its decisions 
(which mostly deal with technical economic matters), but for an under- 
standing of its powers and procedures. From this aspect the Court may 
well prove to be an important factor in furthering European integration. 
With the present prospects for the ‘‘Schumanization’’ of industries other 
than coal and steel, the Court may yet fulfill the prophecy of M. Monnet 
that it will develop into a supreme federal European court. This book 
may perhaps awaken the interest of American lawyers in an institution 
which is considered in Europe to hold great promise for the future in 
fields other than those to which it is limited at present. 

Rosert B. Looper 
Rockefeller Fellow, Oxford University, England 


War and Peace in the Law of Islam. By Majid Khadduri. Baltimore: The 
Johns Hopkins Press, 1955. pp. x, 321. Index. $5.50. 


Dr. Khadduri has expanded and brought up to date his earlier work 
of the same name published in 1941. But to show how rapidly events 
move, his first sentence in the Introduction is already out of date. It 
says: ‘‘The entry of ten Muslim states in the United Nations. . . .’’ There 
are now fourteen and others will soon be coming along, which fact heightens 
the value of his excellent study. 

The phenomenon of ‘‘annihilation of space’’ which is taking place, thanks 
to scientific and technological developments, is bringing about a shrinkage 
in the earth’s surface that is causing a collision in cultures. In earlier 
ages, these cultures had a ‘‘heartland’’ and ‘‘peripheral areas’’ in which 
they came into occasional contact with other relatively distant cultures. 
Each culture could enjoy certain dogmas within the heartland because 
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space allowed them some freedom from direct attack. But with the nine- 
teenth century, communications began to speed up and now are accelerating 
at a dizzy rate with ‘‘multiplier’’ elements in operation that afford no 
surecease. Therefore certain elements incompatible to one another in the 
older cultures have been brought into intimate association. The participa- 
tion of fourteen states whose culture is largely ‘‘Islamic’’ in a world 
organization needs a good study on the legal basis of the Islamic society. 

There have been elements of compatibility—and incompatibility—be- 
tween the Islamic system and that of the Western ‘‘law of nations.’’ The 
Islamic civilization boasts that it is the final and complete revelation of 
the will of Allah and has established the institutions and laws which govern 
the relationships of the Muslim faithful toward the non-Muslim. In the 
earlier chapters, Dr. Khadduri discusses the traditional concepts of 
Muslim law which have to do with ‘‘nations.’’ The doctrine of Jihad or 
religious war is well documented in the earlier chapters. This leads to the 
Muslim concept of ‘‘non-coexistence’’ implicit in the Dar al-Islam and the 
Dar al Harb or the realm of peace and the realm of war. For centuries 
this was accepted in both Christian and Muslim policies. 

Of particular importance is the series of chapters on Jurisdiction and 
Status of the Dhimmis or minorities, for this gives the legal background 
out of which grew the capitulations and which gave grounds for the 
Christian minorities to revolt against the discriminations of the Islamic 
society against them. The Dhimmis (Christian and Jewish minorities) had 
to pay special taxes, suffered many infringements on their community life 
making them second-class citizens, and while the Muslim was encouraged 
to make converts from the minority groups, the latter were prohibited 
from enjoying this right in relation to Muslim. 

In his final chapter, ‘‘Epilogue,’’ Dr. Khadduri traces the radical 
changes which came within the Ottoman state after it became embroiled 
in European affairs. The inadequacy of Ottoman laws based on the 
traditional Islamic code was glaringly apparent when the minority groups 
became infected with Western nationalism. The slowness in adjustment 
of the Ottoman laws to meet the challenge of the nineteenth century caused 
the final collapse of the Empire. Dr. Khadduri notes the same process at 
work among the other Muslim states. Externally the Muslim peoples have 
wholeheartedly accepted integration into a world order which, though 
originating in Western Europe, now tends to take on universal acceptance. 
Yet internally the problem of adapting Islam to meet the needs of a 
national secular state is unresolved, though there are signs of evolution 
going on. 

The bi-polarization of the world into two systems—a Soviet and free 
world—when added to the shrinkage of space, faces the free world with 
some tough dilemmas. Every problem in the free world tends to become 
a world problem. Unless these problems (frictions) can be peacefully 
resolved, the Soviet leaders will try to use them to foment violence and 
war—and every war tends to drift toward a thermonuclear war. Thus 
the necessity for peoples in the free world to search their own and their 
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neighbors’ cultures. Dr. Khadduri has at once produced a scholarly, 
readable, timely and valuable contribution to such a study. 
Epwin M. Wricut 
Johns Hopkins University 


Bahrein Islands—A Legal and Diplomatic Study of the British-Iranian 
Controversy. By Fereydoun Adamiyat. New York: Frederick A. 


Praeger, Inc., 1955. pp. 268. 


In a lively and interesting narrative, Mr. Adamiyat presents the eventful 
history of the Bahrein Islands, with some background on the history of the 
entire Persian Gulf, and, on the basis of the interpretation of historical 
facts, proceeds with an analysis of the status of the islands from the aspect 
of international law. 

The book, in four-fifths of its length, deals with history, large parts of it 
being devoted to the diplomatic history of Anglo-Persian* relations in the 
Gulf ?—an area of strategic importance and rich natural resources. 

From immemorial times, as the author states, the islands were a Persian 
dependency. With the advent of colonialism, they fell into the hands of 
the Portuguese for a century. After their return to the motherland at 
the beginning of the seventeenth century, Persia effectively exercised her 
sovereign rights over the islands and prevented the Dutch and the French 
from expanding more widely in the Gulf area. The population of the 
islands was then predominantly Persian, but with the influx of the Arabs, 
it decreased percentage-wise so as to amount to about one half, according 
to the estimates of the author. It totals 100,000-—120,000 people. 

In the eighteenth century, British expansion in the Gulf area increased. 
At the beginning of the nineteenth century, the British impact on the 
Gulf became stronger. Suggestions were advanced to establish a perma- 
nent base on one of the islands. In fact, piracy which developed in the 
area paralyzed British trade. In 1819, the first military British expedi- 
tion was sent to the Gulf and the pirates were crushed. The next year, 
an anti-piratical treaty was signed by the British East India Company 
and the Arabian chiefs of the Gulf, a treaty which was joined by the 
Sheikh of Bahrein. In the same year the British forces occupied the 
Island of Kishm on the Gulf, but this occupation was only temporary. 
In 1822, Capt. Bruce, the British Resident at Bushire, signed a treaty 
with the Persian Minister of the Province of Fars, in which Persian 
sovereignty over Bahrein was recognized. Persia attaches great importance 
to this document, although the treaty was neither authorized nor ratified, 
and for his unwarranted initiative Bruce lost his post. 

In 1860, Sheikh Mohammed of Bahrein declared his allegiance to Persia, 
but the following year, under British influence, he signed a ‘‘Treaty of 
Peace and Friendship’’ with the British Resident in the Gulf as an ‘‘in- 


1‘ Persia’’ and ‘‘Persian’’ are used by the author interchangeably with ‘‘Iran’’ and 


**Tranian.’’ 
2 Pp. 1-203 deal with history; pp. 204-252, with legal analysis of the Anglo-Iranian 


controversy. The title of the study should be supplemented by the word ‘‘historical.’’ 
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dependent ruler.’’ Nevertheless, the Sheikh continued to recognize his 
dependency on the Persian Shah, which caused British military intervention 
in 1868, the deposition of the Sheikh, and the installation in this post of 
his brother Ali. Upon Mohammed’s return to power by force and the 
ensuing disorders on the island, the British prevented the Persian Gov- 
ernment from settling the matters, intervened, arrested the anti-British 
chiefs, and imposed Ali’s son as the new Sheikh. Persian protests were 
of not much avail. 

By the Acts of 1880 and 1892, the Sheikh of Bahrein engaged himself 
not to enter into negotiations or make treaties with any state or government 
without the consent of the British Government. The contention of the 
British is that those Acts established the British Protectorate over the 
islands. In 1913, the British ‘‘Bahrein Order in Council’’ classified the 
islands as a Colony or Possession of the Crown, and introduced the 
British civil and criminal law of India into Bahrein. The order was car- 
ried into effect in 1919 and the administration of the islands fell into the 
hands of the British Agent on Bahrein. The anti-British chiefs were ex- 
pelled to India, and the Sheikh who resisted those measures was forced 
to abdicate. The islands were officially proclaimed as a British Pro- 
tectorate. New laws were enacted aimed against Persia, such as those on 
Bahrein nationality, land registration, and passport regulation. 

In the meantime the question of oil emerged. The Sheikh agreed to 
shape his oil policy only with approval of the British Government. In 
1925, a British company obtained oil concessions which later passed to 
Standard Oil and the Texas Co. All those developments were objected to 
by Persia which complained to the League of Nations and reasserted her 
claims in the United Nations. 

On the basis of those historical facts, the author concludes that Persian 
claims to Bahrein are well founded. His main thesis is that Persia’s 
sovereignty over Bahrein was never lost. The islands were never inde- 
pendent. In the light of international law, the Sheikh had no authority 
to sign any treaty as an ‘‘independent ruler.’’ Besides, such acts were 
due to British pressure and subsequently denounced. The additional argu- 
ment is that in most dealings between the British and the Sheikh, including 
the treaty of 1820, the British East India Company was a party, and the 
British Government could not derive any legal benefits from them. 

On the other hand, the Persian Government never transferred sov- 
ereignty over Bahrein to Britain, and never assented to the fait accompli 
which the British achieved on Bahrein. Contrary to British contention, 
the author asserts, on the basis of well-collected authorities on international 
law, that such an assent (whether voluntary or expressed under duress) 
was necessary for the loss of sovereignty by Iran. Persia did not lose 
her rights by prescription, as her government did continue and continues 
to protest against any exercise of British sovereignty over Bahrein. 

Mr. Adamiyat’s study should be recommended to any historian, diplo- 
mat, and international lawyer. 

W. J. WAGNER 
University of Notre Dame 
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Yearbook of the United Nations, 1953. New York: Columbia University 
Press, 1954. U.N. Publication Sales No. 1954.1.15. pp. ix, 906. Index. 
$12.50; £4/10 s.; Sw. Fr. 50. 


The official Yearbook of the United Nations is now the familiar authori- 
tative annual compendium of the Organization’s activities. It is the best 
single source of information for small libraries which do not have the 
voluminous official documents. It is the most convenient starting point 
for the scholar who intends to make a detailed study of any United Nations 
activity. It is well organized and contains sufficient texts and citations to 
give an accurate picture of the issues and of action taken on them. The 
index, running to 61 pages, is admirable and there are useful lists, maps 
and charts. 

While all the highlights of the year 1953 cannot be noted here, one may 
mention that, among political questions, this volume features the Korean 
Armistice; the text is printed in full and there is a map of the Neutral 
Zone. The section on Legal Questions covers the work of the International 
Court of Justice and the International Law Commission. It includes also 
developments in the attempt to define aggression and to establish an inter- 
national criminal jurisdiction; continuation of the U.N. Tribunal in 
Libya, and information on the conclusion and ratification of multilateral 
conventions. One notes that the number of international agreements for 
which the Secretary General exercises depositary functions had risen by 
the end of 1953 to 109. In view of the familiar problem of reservations 
to multipartite conventions the following careful statement is interesting: 
‘By 31 December 1953, seventeen States ... had acceded to the Con- 
vention [on the Privileges and Immunities of the Specialized Agencies] ; 
in addition, two States, Egypt and Italy, had submitted instruments sub- 
ject to reservations.’’ Also of interest to the international lawyer is the 
item regarding the Israeli Government’s prompt payment in full to the 
United Nations of the reparation claimed for the death of Colonel Sérot, 
who was assassinated with Count Bernadotte, and of a supplementary 
amount claimed by Colonel Sérot’s father. 

Reviewers must continue to regret the time lag in the appearance of 
these annual volumes: like the 1952 volume, the present volume was pub- 
lished ten months after the last event it covers. One hopes that the in- 
genuity and skill of the Secretariat will find ways to reduce the interval. 

Puiuip C. JEssuP 


A Bibliography on Foreign and Comparative Law. Compiled and anno- 
tated by Charles Szladits. Parker School of Foreign and Comparative 
Law, Columbia University. New York: Oceana Publications, 1955. pp. 
xx, 508. $15.00. 


As the study of comparative law proceeds and expands, the difficulties 
of keeping track of the steadily mounting flood of materials increase. The 
study of comparative law presents in many ways a unique problem. The 
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material to be studied and sifted does not come from one country, or 
perhaps a small group of countries with basically similar legal systems, 
but it covers the whole wide world. Some selection has to be made, and 
the very task of making the selection requires a knowledge and under- 
standing of the subject which, in itself, makes a Bibliography on Foreign 
and Comparative Law an enterprise demanding exceptional skill and ex- 
pertness. 

Dr. Szladits, who has for some years been associated with the Parker 
School of Foreign and Comparative Law at Columbia University, brings 
exceptional qualifications to his task. A Hungarian lawyer of distinction, 
Dr. Szladits studied the common law in England and the United States. 
It is not too much to say that any reasonably complete bibliography of 
this kind would be an indispensable tool to the teacher, student and prac- 
titioner of comparative law. Mr. Szladits’ Bibliography is on a higher 
level. The classification of the Bibliography, and the scope of the material 
included, demonstrate the ability as well as the infinite industry of a 
highly trained legal mind. In the editor’s own words, ‘‘the aim of the 
present bibliography is to include all books and articles in the English 
language dealing with non-common law legal systems and with general 
subjects bearing upon the comparative study of law.’’ Mr. Szladits has 
considered all non-Anglo-American legal systems as foreign. He has, how- 
ever, quite properly included all the partly or wholly civilian systems within 
the Anglo-American political sphere, 7.e., Scots law, the Roman-Dutch law of 
Africa and Ceylon, and what he describes as the ‘‘ partly French laws’’ of 
Quebee and Louisiana (the former of these has, at least in the field of 
private law, remained almost entirely French in concept and inspiration, 
while the latter has become far more overgrown by its common-law en- 
vironment). Unquestionably, these systems present particularly fertile 
fields for comparative study. 

The compiler has also included Roman law because of its importance to 
the study of comparative law and to the understanding of civil-law sys- 
tems. He has dealt with the laws of India and Pakistan because of their 
intimate relation to Hindu law and Mohammedan law. Roman Canon 
Law and Jewish law are also included. 

As far as the arrangement of the work is concerned, the compiler has 
chosen division not by countries, but by groups of subjects. Ten principal 
parts are subdivided into numerous subsections. The principal parts range 
from general works on the place of comparative law and general treatises 
on the subject over the main divisions of law, 7.e., private law, commercial 
law, labor law, law of procedure, criminal law and procedure, public law, 
and private international law. 

In the first two parts in particular, Mr. Szladits has included many 
works of a general character that contain some discussion on problems 
of comparative law. This indicates the range of his reading. Some re- 
gret may, perhaps, be expressed that there is no survey of the legal litera- 
ture on specific countries (7.e., foreign as distinct from comparative law), 
but this is in part made up by a special geographical index which lists all 
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references by countries. Another cause for regret is that, owing probably 
to the technical difficulties of producing a work of this kind, the references 
end, except for some articles of special importance, with publications up to 
April 1, 1953. Since then, a considerable number of important publica- 
tions have appeared. It is greatly to be hoped that the need for this 
book, and its high quality, will make periodic supplements, and eventually 
a new edition, possible. 

It is impossible for anybody who does not devote time and industry 
comparable to that of Mr. Szladits himself to check adequately on the com- 
pleteness and accuracy of this bibliography. Suffice it to say that the 
present reviewer finds it difficult to understand how he could have spent 
many years in the study and teaching of comparative law without the help 
of this bibliography, and that so far it has never failed him on the nu- 
merous occasions when he has consulted it. It would be almost inhuman 
if there were not some minor mishaps here and there; for example, in the 
quotation of authors’ names. This is the sort of work which only very few 
people would be qualified to undertake. It is also a labor of love, requiring 
infinite patience, industry, and a comprehensive knowledge that is hidden 
under the modest description of ‘‘compilation.’’ Not only Mr. Szladits 
but the Parker School of Foreign and Comparative Law deserves the grati- 
tude of every comparative lawyer for having undertaken this work. 

W. FRIEDMANN 
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